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PREFACE. 


The  following  work  has  been  undertaken  not  only  to 
supply  a  want  which  has  been  felt  in  our  legal  litera- 
ture, but  with  the  hope  of  awakening  an  interest  in 
this  country  in  the  study  of  the  Modern  Roman  Law. 
The  Introduction  will,  it  is  thought,  demonstrate  the 
importance  of  this  department  of  Jurisprudence,  not 
only,  as  is  usually  supposed,  to  the  antiquarian  and 
to  the  scientific  jurist,  but  likewise,  and  especially,  to 
the  practical  lawyer.  Up  to  the  present  time  we 
possess  no  complete  systematic  treatise  in  English  on 
the  Modern  Civil  Law.  The  work  of  Mackeldey, 
translated  by  Kaufmann  in  New  York,  is  incomplete, 
the  first  volume  only  having  been  published,  thus 
omitting  the  more  valuable  part  of  his  work,  namely, 
the  portions  which  treat  of  the  Law  of  Inheritance,  of 
Family  Relations,  and,  the  most  important  section  of 
all,  that  on  Obligations.  There  is,  however,  another 
defect  attaching  to  Mackeldey's  work.  It  is  not  a 
treatise  upon  the  Modern  Roman  Law  proper  at  all, 
and  on  that  account  it  has  been  superseded  as  a  text- 
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book  in  Germany.  The  first  portion  of  his  book  con- 
tains a  history  of  the  sources  of  the  Roman  Law,  and 
belongs,  therefore,  to  an  elementary  or  institutional 
treatise;  whilst  the  work  in  every  other  part  shows 
signs  of  its  having  been  written  before  the  modern 
mode  of  treatment  had  obtained  its  present  system 
and  perfection  through  the  labours  of  Savigny  and  his 
successors.  It  is  quite  unnecessary  at  the  present 
period  to  extol  the  principles  and  maxims  of  the 
Roman  Jurisprudence.  These  have  long  since  been 
received  into  the  legal  systems  of  all  the  great  nations 
of  modern  times,  and  of  them  Leibnitz  observed  that, 
"Next  to  the  writings  of  the  Geometricians,  there  is 
nothing  which,  in  force  and  subtlety,  can  compare 
with  the  Roman  Law."*  The  labours  of  the  great 
jurists  of  Germany,  pursuing  the  historical  method,  by 
a  constant  and  careful  study  at  the  very  source  and 
origin  of  law,  have  evolved  a  system  of  which  even 


*  Leibnitz  says  in  the  Epist.  XV.,  ad  Kestnerum,  in  reference  to  the  impor- 
tance of  the  study  of  Roman  Law — "  Dixi  saepius,  post  scripta  Geometranim 
nihil  exstare,  quod  vi  ac  subtilitate  cum  Romauorum  Jureconsultorum  scriptis 
comparari  possit:  tantum  nerviinest,  tantiim  profunditatis.  Et  quemadmodum 
remotis  titulis  et  caeteris  operis  integri  indiciis,  demonstrationem  lemmatis 
alicujus  geometrici  ex  Euclide,  aut  Archimede,  aut  A^ioUonio  aegre  discenias, 
et  ad  auctorem  suum  referas ;  adeo  omnium  idem  stylus  videtur,  tanquam 
ipsa  recta  ratio  per  horum  virorum  ora  loqueretur;  ita  Jurisconsulti  etiam 
Romani  sibi  gemelli  sunt,  ut  sublatis  indiciis,  quibus  sententite  aut  argu- 
menta  distinguuntur,  distinguere  stylum  aut  loquentem  vix  possis.  Nee 
uspiam  juris  naturalis  prreclare  exculti  uberiora  vestigia  deprehendas.  Et  ubi 
ab  eo  recessum  est,  sive  ob  formularum  ductus,  sive  ex  majorum  traditis,  sive 
ob  leges  novas,  ipsae  consequentire,  ex  nova  hypothesi  sBtemis  rectse  rationis 
dictaminibus  addita,  mirabili  ingenio,  nee  minore  firmitate  deducuntur.  Nee 
tarn  saepe  a  ratione  abitur,  quam  vulgo  videtur. 
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Gibbon  had  but  a  faint  conception  when  he  wrote  the 
brief  and  eloquent  44th  chapter  of  his  "Dechne  and 
Fall  of  the  Roman  Empire."  The  feebleness  of  our 
knowledge  of  the  Roman  Law  as  a  practical  existing 
system,  has  long  been  a  subject  for  frequent  comment 
with  continental  jurists.  Lest  we  should  be  charged 
by  those  who  have  too  long  neglected  their  duty 
in  this  matter,  with  traditional  misrepresentation,  we 
will  adopt  the  words  of  a  writer,  who  is  unknown  to  us, 
in  our  principal  legal  periodical: — "It  has  been  our 
lot  at  different  times,"  says  that  writer,  "  to  fallin  with 
eminent  foreign  jurists,  who  have  been  commissioned 
by  their  respective  Grovernments  to  inspect  and  report 
on  the  state  of  the  law  and  its  administration  in  this 
country,  and  we  have  uniformly  found  them  struck 
with  surprise  at  the  total  ignorance  of  the  Roman 
Law,  evinced  by  our  most  eminent  (and  justly  eminent) 
lawyers.  These  learned  foreigners  observed  to  us 
that  the  Corpus  Juris  Civilis  ought  to  attract  the 
notice  of  every  cultivated  and  reflecting  mind,  were  it 
only  as  containing  an  unparalleled  collection  of  the 
doctrines  and  opinions  of  the  great  lawyers,  in  many 
successive  ages,  all  working  out  the  same  legal  princi- 
ples, in  their  application  to  an  endless  variety  of  cases, — 
that  the  revival  of  the  study  of  this  great  work,  after  a 
long  and  gloomy  interval  of  barbarism,  was  the  first 
thing  which  communicated  to  the  legal  legislation  of 
modern  Europe  consistency,  method,  and  refinement, 
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— and  that  this  cause  continued  to  operate  on  the 
Continent  not  only  down  to  the  epoch  of  modern  codes, 
but  most  powerfully  and  most  beneficially  in  their 
composition." — Law  Rev.,  vol.  iii.,  1845. 

In  this  country,  we  believe  we  are  correct  in  stating 
that  nothing  hitherto  has  been  done  for  the  systematic 
teaching  of  the  Koman  Law.  In  laying  stress  upon  the 
importance  of  this  study,  we  do  not  wish  to  depreciate 
the  Common  Law  of  our  native  land,  for  that  law  has  de- 
rived its  best  elements  from  the  Roman  Law.  Savigny 
replied  to  those  who  charged  him  with  a  desire  to 
supersede  the  Jurisprudence  of  Germany  as  follows: 
— "For  us  Germans,"  says  he — (let  us  read.  English- 
men)— "as  for  many  other  nations,  this  foreign 
element,  centuries  ago,  became  a  part  of  our  legal  life, 
and  thus  mistaken,  or  half  understood,  it  often  had 
pernicious  effects,  where,  if  rightly  apprehended,  it 
would  enrich  our  proper  legal  life." 

We  believe  that  the  present  work  contains  the  first 
attempt  made  in  England  to  explain,  compendiously 
and  systematically,  the  Modern  Roman  Law.  The 
aim  of  the  Editors  has  been  to  give  to  the  practising 
jurist  in  a  compendious  form  the  leading  principle  of 
the  Roman  Law  now  incorporated  in  the  Civil  Codes  of 
Continental  nations.  The  Council  of  Legal  Education, 
without  doubt,  intended  to  furnish  the  Law  Student 
with  courses  of  lectures  on  this  subject  as  pre-emi- 
nently practical  and  necessary;  but,  up  to  the  present 
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moment,  no  such  course  has,  we  are  informed,  been  de- 
Hvered.  The  lectures  read,  however  interesting,  have 
been  too  fragmentary,  and  inadequate  to  meet  the 
requirements  of  the  subject.  What  is  needed,  is  a 
thoroughly  systematic  exposition  of  the  Modern  Civil 
Law,  as  received  by  those  European  and  Transatlantic 
nations  who  have  embodied  the  Koman  Law  in  their 
juridical  systems.  These  principles  are  indeed  the 
vox  vivida  of  the  Jurisprudence  of  the  present  age, 
which  should  be  heard  in  the  lecture-rooms  and  from 
the  tribunals  of  the  Old  and  the  New  World. 

When  we  turn  to  our  Universities  to  ascertain  the 
state  of  legal  studies  there,  we  find  a  condition  of 
things,  but  little  changed  from  that  which  existed  a 
a  few  years  ago.  An  able  article,  which  appeared  in 
the  "Law  Review,"  in  speaking  of  the  extraordinary 
indifference  of  the  Universities  to  this  all-important 
study,  says : — "  The  bar  and  the  bench  are  still  sup- 
plied by  doctors  of  the  civil  law,  who  have  graduated 
at  Oxford  or  Cambridge ;  but  those  learned  Universities 
take  little  pains  to  prepare  the  civilian  for  his  peculiar 
faculty.  If  we  are  rightly  informed,  in  one  of  them  at 
least,  no  course  of  lectures  on  either  the  history  or 
the  theory  of  the  Roman  Law  has  been  delivered  for 
the  last  fifty  years.  Learned  civilians  have  certainly 
been  formed  in  those  academic  shades,  by  private 
study ;  but  professors  to  stand  by  the  side  of  a  Hugo, 
or  a  Savigny  (to  whom  we  might  now  add  a  Puchta,  a 
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Von  Vangerow,   and  an   Arndts),    neither  University 
will  presume  to  boast." 

Since  these  words  were  published  it  is  to  be  hoped 
that  some  improvement  has  taken  place,  but  for  reasons 
it  is  impossible  to  understand,  the  want  of  interest,  of 
method,  and  of  manner  in  the  treatment  of  this  branch 
of  science,  has  precluded  all  satisfactory  progress. 

The  University  of  Cambridge,  prompted  by  the  views 
propounded  by  the  Koyal  Commission  appointed  in 
1852  to  consider  the  state,  discipline,  studies,  and 
revenues  of  the  University  and  the  Colleges,  appointed 
a  Board  of  Legal  Studies,  consisting  of  the  Regius 
Professor  of  Laws,  the  Professors  of  Modern  History, 
English  Law,  and  Moral  Philosophy,  and  the  Three 
Examiners  for  the  Degree  of  Bachelor  of  Laws,  to 
consult  on  all  matters  relating  to  law  studies  and  legal 
examinations  in  the  University.  With  all  due  respect 
for  these  gentlemen,  it  may  be  affirmed  with  the 
utmost  correctness  that  they  made  recommendations, 
which,  whilst  they  were  an  improvement  upon  the 
old  regime,  still  manifest  a  most  complete  want  of 
knowledge  as  to  the  requirements  of  the  times;  as 
well  as  of  the  recognised  mode  of  studying  the  Roman 
Law  in  every  University  in  Europe  out  of  England. 
Even  at  Oxford,  the  great  national  seat  of  learning, 
identified  in  the  past  with  the  study  of  the  Jurispru- 
dence of  Rome,  up  to  the  present  time  no  efficient 
system  has  been  inaugurated. 
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What,  it  may  be  asked,  do  we  demand  ?  The  intro- 
duction of  systematic,  well  digested  teaching  of  the 
Koman  Law,  such  as  is  found  on  the  Continent — that 
is  to  say,  courses  of  lectures  upon — 1,  Institutiones 
juris  Komani ;  2,  Historia  juris  Komani ;  3,  Systema 
juris  Komani  hodie  usitati ;  in  addition  to  instruction 
in  general  Jurisprudence.  The  first  two  branches  must 
be  the  subjects  of  close  study,  in  order  that  the  prac- 
tical jurist  may  understand  the  Eoman  Law  as  now  in 
use,  and  as  applicable  to  the  endless  variety  of  cases 
that  arise  in  the  transactions  of  a  great  commercial 
people.  It  ought  never  to  be  forgotten  that  the  jurispru- 
dence which  has  regulated  the  affairs  of  mankind  for 
nearly  three  thousand  years,  so  rich  in  its  principles 
and  so  prolific  in  its  examples  applicable  to  practical 
life;  should  not  be  treated  by  its  professors  with  the 
coldness  and  the  pedantry  of  antiquarian  research,  but 
that  it  should  be  illumined  with  the  warmth  and  the 
enthusiasm  which  an  adequate  and  deep  acquaintance 
with  its  precepts  alone  can  impart.  A  formal  and" 
diffuse  lecture,  or  a  mere  literary  essay,  coldly  read, 
must  always  fail  to  awaken  the  sympathy  and  to  evoke 
the  ardour  of  the  student.  Goethe  himself,  the  prince 
of  writers  in  modern  times,  has  observed — "  To  write 
is  to  abuse  speech ;  and  the  possession  of  a  solitary 
perusal  is  but  a  sad  substitute  for  the  living  energy  of 
language."  Von  Vangerow  observes  in  his  preface  to 
the  first  edition  of  his  great  work  on  ' '  The  Modern 
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Civil  Law": — "I  hold  it  to  be  an  essential  require- 
ment of  lectures  on  the  Modern  Roman  Law  that  the 
verbal  discussions  of  the  lecturer  should  not  only 
comprehend  in  a  fragmentary  manner  the  several 
distinct  parts  of  the  law,  but  should  present  for  the 
contemplation  of  the  auditors  the  entire  system  as  an 
organic  whole.  Of  course,  I  here  presume  a  free  and 
characteristic  delivery,  one  in  which  the  professor  is,  at 
the  time  of  his  lecture,  really  self-active.  Lectures 
that  are  dictated  or  read  ought  in  common  justice  not 
to  be  given,  for  they  are  only  destructive  to  the  intel- 
lect of  the  professor,  tending  to  convert  his  avocation 
into  actual  misery ;  whilst  they  lack  the  penetrative 
vitality  which  gives  to  a  spoken  lecture  its  real  value." 
When  will  our  teachers  come  to  understand  the  truth 
of  these  profound  remarks  ?  Whilst  the  utmost  sys- 
tem and  arrangement  pervaded  the  lectures  of  Savigny, 
and  characterise  those  of  Van  Vangerow,  as  professors 
they  would  have  never  obtained  their  world-wide 
reputation  if  they  had  confined  themselves  to  the 
ipsissima  verba  of  their  MSS.  The  ready  utterance, 
the  keen  eye,  and  the  courteous  demeanour  and  sym- 
pathy of  these  great  men,  all  brought  into  play, 
powerfully  ministered  to  the  advancement  of  the 
students,  and  to  their  own  well-merited  European 
fame.  To  the  professors  of  the  Roman  Law  in  this 
country,  now  that  some  attention  is  being  paid  to  the 
subject,  we  will  venture  to  suggest  the  imitation  of 
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these  great  teachers,  not  only  in  their  manner,  but 
also  in  their  patience  and  thoroughness,  and  their 
fidelity  to  the  original  sources.  The  great  revival 
that  has  taken  place  in  Germany  has  been  the  result 
of  the  careful,  and,  we  had  almost  said,  the  lo3^al  study 
of  the  sources  of  the  law  contained  in  the  "Corpus 
Juris  Civilis."  This  fidelity  and  recurrence  to  the 
great  jurists  of  antiquity  can  never  be  dispensed  with 
by  the  practical  jurist. 

The  most,  however,  that  we  can  venture  to  hope 
for  this  Compendium  is  that  it  will  serve  to  map 
out  accurately  the  great  divisions  of  the  subject,  and 
trace  to  some  extent  the  subordinate  lines  of  these 
boundaries,  presenting,  as  far  as  practicable,  some 
passing  explanations  of  the  several  leading  Insti- 
tutes, as  these  main  divisions  are  termed.  At  a 
future  time  it  is  our  intention,  after  having  com- 
pleted other  works  already  commenced,  to  do  more 
than  this.  The  materials  are  all  prepared  for  a  fuller 
treatment  of  the  Modern  Roman  Law,  and  also  for  the 
History  of  Roman  Private  Lavv' — a  subject,  we  repeat, 
essential  to  the  exact  comprehension  of  the  develop- 
ment and  the  perfection  of  the  existing  Roman  Juris- 
prudence. We  have  endeavoured  to  condense  within 
the  limits  of  the  present  work  the  treatises  of  Puchta, 
Arndts,  Von  Vangerow,  and  more  especially  of  Franz 
Moehler.  But  we  have  not  always  confined  om'selves 
to    the  literal   text  of  these   authorities.      We  have 
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enlarged  and  incorporated  the  carefully  transcribed  and 
valuable  notes  derived  from  these  authors;  and  we 
have  often,  indeed,  cited  the  names  and  the  very  words 
of  the  great  jurists  of  antiquity.  We  have  introduced 
the  principal  authorities  from  the  Roman  sources,  and 
the  writers  upon  whose  works  this  Compendium 
is  founded.  This  Treatise,  we  believe,  will  be 
found  both  interesting  and  valuable.  It  was  com- 
menced by  Mr.  Jencken  at  the  suggestion  of  the  other 
editor  more  than  ten  years  ago,  and  has  occupied  much 
of  his  leisure  time.  It  is  enriched,  so  far  as  our  space 
would  allow,  not  only  with  the  fruits  of  independent 
research,  but  with  the  explanations  of  Von  Vangerow 
himself,  his  statements  having  been  treasured  up  by 
means  of  copious  notes  of  his  lectures  -upon  every 
department  of  the  Roman  Law,  taken  by  Dr.  Tomkins 
in  the  lecture-room  of  the  old  Ruprecht  University 
of  Heidelberg.  Reference  has  been  also  carefully 
made  to  the  work  of  Gliick,  since  he  is  the  greatest  of 
the  commentators  on  the  Civil  Law,  so  far  as  practi- 
cal comment  is  concerned.  This  work,  including  the 
register,  is  contained  in  fifty  volumes,  and  may  be  found 
in  the  library  of  Lincoln's  Inn.  It  was  commenced  by 
the  jurist  whose  name  it  bears,  and  has  been  continued 
by  Miihlenbruch  and  Fein;  and  Arndts  is  now,  after 
an  interval  of  some  years  since  the  death  of  the  dis- 
tinguished Miihlenbruch  and  Fein,  proceeding  with  the 
completion  of  the  work.     The  Introduction  will  present 
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further  particulars  in  regard  to  this  great  work,  which, 
so  far  as  it  goes,  is  consulted  by  every  Continental 
jurist.  It  will  also,  we  believe,  demonstrate  the  fact 
that  the  principles  here  explained  have  penetrated  the 
legal  systems  of  almost  the  entire  civilised  world. 

The  Authors  desire  to  acknowledge  with  thanks  the 
valuable  suggestions  and  kind  assistance  they  have 
received  from  W.  G-.  Lemon,  Esq.,  LL.B.,  of  Lincoln's 
Inn,  Barrister-at-Law ;  and  also  the  aid  rendered  to 
them  by  the  careful  reading  of  the  proofs  by  Mr.  Alfred 
W.  Hall. 


Lincoln's  Inn, 
Jioie  30,  1870. 
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The  Eoman  Law  has   been  adopted  into  the   legal  Roman 

•^  ,  "        Law,  why 

systems  of  European  and  other  nations,  not  by  means  adopted. 
of  external  force,  but  because  the  principles  of  the 
Roman  Jurisprudence  have  been  found  to  be  readily 
suitable  in  every  age  to  the  requirements  of  an  ad- 
vancing  civilisation.     As   Chancellor   Kent   correctly 
observes — "  The  institutions  of  every  part  of  Europe 
have  felt  its  influence,  and  it  has  contributed  largely, 
by  the  richness  of  its  materials,  to  their  character  and 
improvement.     With  most  of  the  European  nations, 
and  in  the  new  States  in  Spanish  America,  in  the  pro- 
vince of  Lower  Canada,  and  in  one  of  the  United  States 
(Louisiana),  it  constitutes  the  principal  basis  of  their 
unwritten  or  common  law.     It  exerts  a  very  consider- 
able influence  upon  our  own  municipal  law,  and  parti- 
cularly those  branches  of  it  which  are  of  Equity  and 
Admiralty   Jurisdiction."     And  he  further   says   that 
"It  is  now  taught  and  obeyed  not  only  in  France, 
Spain,  Germany,  Holland,  and  Scotland,  but  in  the 
Islands  of  the  Indian  Ocean,  and  on  the  banks  of  the 
Mississippi  and  the  St.  Lawrence."     So  true,  it  seems, 
are  the  words  of  D'Aguesseau,  that  "the  grand  destinies 
of  Rome  are  not  yet  accomplished,  she  reigns  through- 
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out  the  world  by  her  reason,  after  having  ceased  to 
reign  by  her  authority." 
Notre-  The  Imperial  Jurisprudence  of  ancient  Kome  has 

ceived  ni  -^        ,  ■*•  , 

its  purity,  uot  bccu  receivcd  in  its  purity,  but  in  a  somewhat 
altered  form,  in  what  is  now  designated  as  the 
"Modern  Roman,  or  Civil  Law."  Puchta,*  speaking 
upon  this  point,  says — "  That  it  has  been  received  by 
the  force  of  scientific  conviction,  and  that  the  Roman 
Law,  like  the  philosophy  of  the  Greeks  and  the  intel- 
lectual works  of  antiquity,  has  in  this  way  found  an 
entrance  into  modern  life,  and  been  restored  in  modern 
times." 

A  brief         To  trace  the  history  of  the  Civil  Law  as  it  has  been 

historical  ,    "^ 

sketch.  adopted  from  the  reign  of  Justinian  to  the  present  day, 
would  require  more  space  than  these  pages  will  allow;! 
but  it  may  be  instructive  to  the  student  to  furnish  a 
brief  historical  sketch  showing  the  assimilation  of  the 
Civil  Law  into  the  juridical  systems  of  European 
and  other  nations.  A  full  inquiry  would  disclose  the 
causes  that  have  given  such  preponderance  to  the 
Roman  Law  in  the  formation  of  the  legal  systems  of 
modern  times;  and  it  would  further  guide  us  in  de- 
ciding upon  the  vast  importance  of  the  study  of  the 
Roman  Law  as  a  firm  and  sound  basis  for  the  legal 
rules  still  required  for  the  advancing  jurisprudence  of 
the  civilised  world. 
Theodoric  Pi'svious  to  the  rcigu  of  Justinian,  in  the  year  493, 
II-  the  great  Captain  of  the  Ostrogoths,  Theodoric  the 

Second,  displaced    Odoacer,  the  conqueror   of  Rome 

*  Puchta.     Pandekt,  see.  2. 

t  For  the  fate  of  the  Legislation  of  Justinian  both  in  the  East  and  in  the 
West,  see  Tomkins'  Institutes  of  the  Komaii  Law,  pp.  186-203. 
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founding  a  Germo-Koman  empire  under  the  nominal 
supremacy  of  the  Byzantine  emperors.  At  his  com- 
mand a  Code  of  Laws  was  framed,  entitled  the  "  Code 
of  Theodoric  II.,"  which  was  authoritatively  pubhshed 
about  A.D.  500.  This  Code,  though  superseded  by  the  far 
more  complete  juridical  system  of  Justinian  (a.d.  533- 
535),  known  as  the  "Corpus  Juris  Civilis,"*  continued 
to  exercise  an  important  influence  upon  the  juridical 
systems  of  Europe,  in  consequence  of  its  adoption, 
though  in  a  modified  form,  by  the  Visigoths,  under 
Alaric  II.  The  rule  of  the  Byzantine  emperors  termi- 
nated with  the  invasion  of  the  Longobards  (a.d.  558) 
under  their  leader  Alboin.  From  that  period  to  the 
conquests  by  the  Carlovingians  (a.d.  774),  the  .Roman 
Law  intermingling  with  the  customs  and  feudal 
laws  of  the  Longobards,  became  the  prevailing  law 
in  Italy. 

The  only  collections  or  codes  of  laws  that  have  de- 
scended from  that  period  are  the  Codex  by  Lothar,  or  Code  of 
Rothar,  a.d.  643,  and  a  collection  of  edicts  by  Aistulf, 
A.D.  748,  published  under  the  title  of  "  Edicta  regum 
Longobardorum."  The  constant  wars,  and  the  dis- 
organised state  of  the  country,  prevented  any  progress 
in  the  amelioration  of  the  laws;  and  at  the  time  that 
the  G-erman  Emperor,  Otto  the  First,  a.d.  961,  took 
possession  of  Italy,  the  laws  established  by  the  Carlo- 
vingians still  continued  in  force.  In  the  eleventh 
century,  however,  the  Edicts,  which  had  been  supple- 
mented by  the  addition  of  forms  of  procedure  and  also 
glossed,  were  collected  into  three  books,  and  were  Liber 
pubhshed  under  the  title  of  "Liber  Longobardse,  or  barcUe. 

»  Tomkins'  Instit.,  pp.  142-183. 
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LombardiB."  In  this  form,  instruction  was  given  in 
the  law  school  at  the  University  of  Bologna.  This 
Code  exercised  an  important  influence  upon  the  devel- 
opment of  the  Feudal  Laws  of  Europe;  and  until  the 
end  of  the  fourteenth  century  continued  in  use  in  the 
surrounding  nations  of  Germany,  France,  and  Spain. 
At  this  period,  also,  by  the  amalgamation  of  this  Code 
into  the  Feudal  Laws  in  force  in  those  countries,  the 
Liber  Longobardae  was  in  its  turn  superseded,  and 
gradually  fell  into  disuse. 
J^ex  The  Visigoths,  in  the  course  of  the  fifth  century,  com- 

visigo-  pleted  their  conquest  of  the  south-west  of  Gaul  and  the 
north  of  Spain.  Alaric  11. ,  the  great  captain  of  that 
conquering  race,  finding  that  the  Code  of  Theodoric 
11.  was  beyond  the  comprehension  of  his  barbarous 
subjects,  published,  under  his  own  authority,  a  Code  of 
Laws  in  the  year  506.  This  Code  was  entitled  the  ' '  Lex 
Romana  Visigothorum."  Imperfect  as  it  was,  it  re- 
sulted in  securing  the  continuation  of  the  Roman  Civil 
Law  in  the  south-western  portion  of  Europe.  In  the 
Codex  tenth  century,  under  the  title  of  the  "Codex  Utinensis,"* 
the  rules  of  the  Roman  Law,  and  the  Consuetudinary 
Laws,  as  then  extant,  were  collected  and  republished 
as  the  authoritative  code,  according  to  Savigny  for  the 
Lombards,  according  to  Stalberg  for  Istria,  according 
to  the  opinion  of  others  for  the  Curiensis  Rhastia.  It 
is  interesting  and  important  to  observe  in  regard  to  the 
Breviari-  "Brcviarium  Alaricianum"  that  it  contains  not  only  a 
cianiim.  selectiou  froui  the  Theodosian  Code,  but  also  a  num- 
ber of  the  Novelise  of  Theodosius,  Valentinianus, 
Martianus,  Majorianus,  and  Severus.     In  addition  to 

•  The  last  edition  by  Hsenel,  1849.     Puclita  Instit.,  vol.  i.,  p.  687,  et  seq. 
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these  constituent  parts,  which  represent  the  "Leges," 
as  they  are  termed,  it  is  also  worthy  of  note  that  the 
Breviarium  contained  in  the  portion  which  embodied 
the  "Jm-a"  the  following  framients : — A  compilation  •Contained 

<=><=>  •'■a  Compila- 

from  the  Commentaries  of  Gains,  which,  although  very  tion  of 
corrupt,  proved  of  great  service  in  the  reading  and 
deciphering  of  the  recently  discovered  Veronese  MS. ; 
extracts  from  the  Sententise  receptee  of  Paulus ;  from 
the  Gregorian  and  the  Hermogenian  Codes ;  and  a 
passage  from  the  Responses  of  Papinian. 

In   the   Kingdom   of  Bm'gundy   the  Lex  Romana 
Burgundorum  was  superseded  by  the  Code  of  Alaric  ^j^^^^- °jj 
IL;   and  hence  it  followed  that  one  system  of  laws, 
imperfect    it    is    true,    but    still    permeated    by    the 
principles  of  the  Civil  Law,  prevailed  throughout  the 
length  and  breadth  of  the  south-west  of  Europe,  known 
as  the  Droit  Ecrit;  whilst,  in  the  northern  provinces  of  DroitEciit 
the  empire  of  the  Franks  the  customary  law,  that  is  the  coutumier 
Germanic  Law,  known  as  the  Droits  Coutumiers,  pre- 
vailed.    On  this  account  the  southern  half  of  Gaul  has 
been  designated  as  the  "  jjays  du  droit  ecrit,"  whilst 
the  provinces  of  the  north  have  been  termed  ''pays  du 
droit    coiitiimier."       These   customary   laws   were   in 
part  embodied  in  the  Codes  entitled  the  Lex  Salica,  LexSaiica, 

.       &c.,smted. 

the  Lex  Francorum  Chamavorum,  the  Lex  Eipuaria,  to  the 
and  other  less  important  Codes.  Rude  as  these 
Germanic  legal  institutions  appear  to  have  been  when 
contrasted  with  the  exactness  and  elegance  of  the  classi- 
cal Roman  Law,  they  were,  nevertheless,  not  unsuited  to 
the  pecuhar  character  and  circumstances  of  the  times ; 
and  they  mark  the  boundary  between  the  older  law  of 
the  Roman  Empire  and  the  institutions  and  Codes  of 

c 
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modem  times.  Thus  the  law  coiitiiiued  for  centuries  ; 
for  \vc  find  tliat  not  until  the  year  1283  was  any  effort 
made  to  codify  the  local  and  customary  laws,  when 
Beaumanoir  collected  and  arranged  them  in  a  work 
Usages de  entitled  "Li  livres  des  Coustumes  et  des  Usa<?es  de 

Biauvoi-  ° 

ziiis.  Biauvoizins."  This.  Code  consisted  of  seventy  chapters, 
and  continued  in  use  until  it  was  superseded  in  the 
fourteenth  century  by  the  Grand  Coutumier  of  Charles 
VI.,  and  the  Somme  Rurale  of  Bouteiller.  These, 
again,  were  subsequently  modified  by  the  ordinances 

Ordou-      Qf   Louis    XL      The    latter,    termed    "  Ordonnances 

nances 

Royaies.  Royalcs,"  further  adopted  the  principles  of  the  Roman 
Law,  and  from  the  days  of  Francis  L,  who  invited 
the  celebrated  civilian,  Andre  Alciat,  of  Milan,  to  settle 
at  Bourges,  the  Roman  Law  became  the  common  study 
of  the  French  juiist.  It  is  worthy  of  observation  that, 
at  the  very  time  that  Cuyas,  or,  as  he  is  more  usually 
denominated,  Cujacius  (who  was  born  at  Toulouse  in 
1522,  and  died  1590)  and  Domat  were  lecturing  on  the 

Civil  Law  QiyH  L^^  ^t  Brouofcs :  the  University  of  Paris,  which 

proscribed  o       ^  j  ' 

at  Paris,    was  uudcr  the  influence  of  the  advocates  of  the  cus- 
tomary law,  actually  prohibited,  by  the  Ordinance  of 
Blois,  1579,  the  study  of  the  Roman  Jurisprudence. 
The  time,  however,  for  resisting  the  influence  of  the 

Dumouiin.  Imperial  Law  had  now  ceased.  Charles  Dumoulin,  an 
Advocate  of  the  Parliament  of  Paris,  and  one  of  the 
most  accomplished  jurists  of  his  age,  possessing  an 
intimate  acquaintance  both  with  the  old  French  and 
the  Roman  Laws,  not  only  codified  the  Lois  Coutu- 
miers,  but  gave  a  new  impulse  to  the  study  of  the 
Civil  Law ;  thus  preparing  the  way  for  the  well-known 

Pothier.     Pothier.      This  writer   occupies  a   place   among  the 
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most  distinguished  jurists  that  France  or  an}^  other 
country  has  produced.  Pothier,  by  his  labours  and 
his  genius,  exercised  an  important  influence  upon  the 
juridical  studies  and  the  legislation  of  his  country; 
inspiring  both  the  jurist  and  legislator  of  France,  with 
an  earnest  desire  to  adjust  and  to  digest  the  incongruous 
laws  which  prevailed  at  that  time.  The  Ordinances 
of  Louis  XIV.,  Louis  XV.,  and,  finally,  those  of  Louis 
XVI.,  were  destined  to  lead  the  way  to  the  ultimate 
codification  of  the  French  Laws  under  the  Great 
Napoleon.     The  Code  Napoleon,  as  the  Cinq   Codes  ^^o^e 

■^  .  JSapoieon. 

are  termed — though  in  reality  there  are  eight  Codes, 
including  the  Codes  Forestier,  Paired,  d  Fluvial — owes 
much  of  its  intrinsic  worth  to  the  exact  and  teamed 
treatment  of  legal  subjects  to  which  the  labours  of 
Pothier  gave  so  great  an  impulse. 

The  distinpjuishino-  feature  of  the   Code   Napoleon  its 

^  n  ^  ^  J.         ^        principal 

is,  that  it  incorporates  as  regards  inheritance,  family  features. 
relations,  and  marriage  law,  the  customary  laws  (Lois         .^^S*' 
Coutumiers)  of  France  with  the  Jurisprudence  of  Rome  ; 
whilst  the  laws  of  Rome,  in  respect  to  Obligations,  the 
Rights  of  Property,  rules  of  Procedure  and  Servitudes, 
have  been  accepted  as  a  model. 

In  Spain  the  Roman  Law  prevailed  at  the  time  of  Kom^n 
the  conquest  of  that  country  by  the  Visigoths.     In  Spain. 
the  sixth  century  King  Chindasvind  ordered  a  Code  to 
be  formed  for  his  Gothic  and  Roman-Spanish  subjects. 
This  collection  of  rules,  called  the  Fuero  Juzgo,  or  rules  The  Fuero 
or  prescripts  of  laws,  embodied  the  following  juridical   "^°"' 
elements: — 1,  The  Roman  Law;  2,  The  German  Law; 
3,  The  Canons  of  the  Councils.    The  Fuero s  or  Codes, 
however,  varied  according  as  the  provinces  were  more 


Roman 
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or  less  Roman  or  Gothic.  The  wisdom  of  the  Moors 
did  not  permit  of  arbitrary  interference  with  the  laws 
of  the  conquered  races  that  submitted  to  their  rule; 
hence,  during  the  eight  centuries  of  their  supremacy, 
the  Roman  Law  was  permitted  to  continue  in  force  in 
the  southern  part  of  the  Peninsula.  In  the  north,  the 
Roman  Law,  though  modified,  continued  to  vitalise  the 
Law  laws  of  that  country.  In  1254  a  University  was 
Salamanca  fouuded  at  Salamanca,  which,  following  the  example 

of  Bologna,  fostered  the  study  of  the  Roman  Law. 
The  In  the  years  1263-65,  Alfonso  published  the  Codes 

J.  Rrtiiiiis. 

arranged  under  his  direction,  entitled  the  Partidas. 
Unfortunately,  they  were  composed  so  carelessly  and 
with  so  little  skill,  that  they  contradicted  without 
amending  the  Codes  of  the  Fueros  Juzgos  which 
were  in  force  at  that  time.  The  Fuero  Juzgo,  in  its 
original  form,  was  published  in  Latin,  and  the  Latin 
wirno  oi'igiiial  was  the  authorised  Code  until  the  year  1788, 
complete    when  a  Spanish  edition  appeared  for  the  first  time.   In 

Code  in  •*• 

Spain.  consequence,  however,  of  the  conflict  of  the  local  laws 
in  the  ancient  kingdoms  of  Castile,  Arragon,  and 
Navarre ;  and  the  wide  gulf  that  severs  the  southern 
from  the  northern  population  of  Spain,  no  syste- 
matic arrangement  of  the  laws  of  Spain  has  been 
found  practicable;  and  though  the  legal  literature  of 
Spain  may  boast  of  the  Codigos  Espaholes  Concordados 
y  Anatodos  (12  vol.,  pub.  1817),  and  the  Coleccion  de 
Cortes  de  Leon  y  Castilla,  1836  and  '43,  which  con- 
tain a  valuable  collection  of  the  laws  of  Spain,  it  has 
been  found  impossible  up  to  the  present  time  to  codify 
the  laws  of  the  Peninsula.  In  the  beginning  of  the 
nineteenth  century  the  Codigo  de  Comercio  y  Codigo 
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Penal  were  projected,  and  these  are  at  the  present 
time  the  only  Codes  in  Spain  having  a  national  appli- 
cation. Thus  the  Roman  Law  has,  from  necessity, 
been  cultivated  with  much  ardour,  and  its  principles 
adopted  in  almost  every  sphere  of  jurisprudence.  It 
follows  from  this  universal  reception  of  the  legal 
rules  of  the  Roman  Law  by  the  nations  of  the  Penin-  ?°"'^" 

''  Law  m 

sula  that   these   principles  were   destined   not  to  be  tiie  Xew 

1211.1  T-i  P-n  .  World,  &c. 

counned  to  the  narrow  Innits  oi  Luropean  nations, 
but  to  follow  the  track  of  the  discoverer  across  the 
Atlantic  to  the  New  World.  Even  there,  their  course 
has  not  been  limited  by  the  range  of  the  vast  territories 
occupied  by  the  Spanish,  Portuguese,  and  French 
settlers  of  those  countries;  but  they  have  been  further 
accepted  by  the  Dutch  as  well  as  by  the  Portuguese  in 
their  possessions  in  the  East  and  at  the  Cape  of  Good 
Hope,  and  finally  incorporated  into  the  juridical  sys- 
tems of  these  important  settlements. 

In  the  north  of  Europe,  including  the  kingdoms  of  in  the 
Scandinavia  and  in  Germany,  the  introduction  of  the  Europe. 
Roman  Law  was  far  more  tardy.  This  was  owing  in 
part  to  the  love  of  freedom  inherent  in  the  Northern 
races;  whilst  in  addition  to  this  national  instinct  there 
existed  the  dread  of  Papal  encroachment.  There  were 
also  among  these  nations  deeply  rooted,  aristocratic 
and  national  laws.  The  wars  of  the  Ottos,  the  Fred- 
erics, and  the  Henrys,  introduced  into  the  German 
Imperial  Court  an  Italian  element.  The  laws  of  the 
Longobards — their  Liber  Feudorum — had  been  studied 
and  embodied  in  the  feudal  systems  of  Germany.  The 
Authenticse  Fridericianse,  as  taught  at  that  great  school 
of  learning  Bologna,  became  the  adopted  law  of  the 
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German  empire.     Nevertheless,  the  Civil  Law  found 
but  little  favour.     The  crude  Code  of  Laws  known  as 

sachsen  the  Sachseu  Spiegel,  supposed  to  have  been  compiled 
by  Eike,  a  magistrate  of  Thilringia;  the  Schwaben- 
spiegel,  published  at  a  later  date — the  latter  including 
a  chapter  on  feudal  tenures — appeared  to  suffice  for  the 
rude  necessities  of  the  times.  At  the  Universities  of 
Prague,  Vienna,  Heidelberg,  Cologne,  Erfurt,  during 
the  fourteenth  and  part  of  the  fifteenth  century,  the 

^uhrunr  Canon  Law   only   was  taught;   but  upon  the  revival 

versities.  of  Icttcrs,  the  Civil  Law  was  accepted  as  part  of  the 
necessary  studies  of  the  jurists  in  these  new  Institu- 
tions, whose  existence  heralded  the  advent  of  modern 
civilisation.  This  innovation  speedily  resulted  in  the 
introduction  of  Doctors  of  the  Civil  Law  into  the  magis- 
tratures  of  the  land.  One  half  of  the  magisterial 
benches  was  occupied  by  civilians,  one  half  by  laymen. 
From  this  period  the  adoption  of  the  Civil  Law  into 
the  German  jurisprudence  may  be  dated. 

Law  in  jjj  Kussia,  the  empire  of  the   Sclavonic   race,  the 

Russia.  ^ 

customary  laws  of  that  people  long  prevailed;  and  it 
was  not  until  the  peace  of  Olegs  and  Igars,  in  the  year 
912  A.D.  and  945  a.d.,  that  we  find  any  foreign  element 
introduced  into  their  juridical  system.  In  the  year 
1020  A.D.,  Jaroslow  published  a  Code  of  Laws  entitled 
Prawda  Ruskaja,  which  contained  a  crude  collection  of 
the  customary  laws  then  extant.  At  a  later  period,  in 
the  year  1497  a.d.,  Iwan  III.  projected  a  new  Code, 
and  in  the  year  1550  a.d.,  Iwan  IV.  revised  and  pub- 
lished an  edition  of  these  laws.  Such  was  the  juris- 
Peter  the    prudcuce  of  Russia  until  the  time  of  Peter  the  Great. 

Great.  ■•■ 

This  remarkable  man  infused  a  new  element  into  the 
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juridical  systems  of  his  empire,  by  ordaining  that  the 
Roman  Law  should  be  taught  at  the  Universities  of 
Moscow  and  Kiev.  The  University  of  Dorpat,  by  the 
conquest  of  the  Swedish  Baltic  provinces  at  that  time, 
became  an  institution  of  the  Russian  empire,  and  was 
destined  to  exercise  an  important  influence  on  the  study 
of  jurisprudence  in  that  country.  Thus  the  law  in 
force  contains  a  strong  element  derived  from  Roman 
sources.  The  Code  published  by  Alexander  I.  in  1825,  ^°^^^  °f 
and  the  subsequently  authorised  Codes  published  by 
Nicolas  I.,  1832,  and  again  revised,  1833,  and  autho- 
ritatively published  in  fifteen  volumes,  under  the  title 
''Corpus  Juris  Rossiae,"  contain  the  results  of  the  J^J^P^ 
labours  of  the  civilians  of  the  Russian  law  schools,  liossise. 
who  have  devoted  their  energies  to  the  amendment  of 
the  laws  of  that  vast  empire. 

In  the  sixteenth  and  seventeenth  centuries,  upon  the  classical 

•^         .  Scliool  of 

revival  of  letters,  there  arose  in  Holland  the  classical  Jurists. 
school  of  Jurists,  which  at  a  later  period  was  succeeded 
by  the  systematic  and  synthetic  teaching  of  the  Ger- 
mans. The  influence  of  the  Dutch  classical  school 
upon  the  study  of  the  Roman  Law  was  most  important. 
The  method  they  adopted  was  to  follow  what  the 
Germans  term  the  "Legal  Ordnung,"  or  the  order 
observed  by  the  compilers  of  the  Pandects. 

Of  the  three  great  jurists  upon  whose  writings  this  ^•^^'ge  , 
work  is  founded,  it  is  only  necessary  to  say  a  few  words.  I'uchta. 
George  Friedrich  Puchta,  the  son  of  a  distinguished 
lawyer,  was  born  at  Cadolzburg,  in  Franken,  on  the 
81st  August,  1798.  After  studying  at  Nitrnburg,  in 
1816,  he  proceeded  to  the  University  of  Erlangen, 
where  he  commenced  his  tutorial  life  by  lecturing  as  a 


successor. 
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Privatdocent  on  the  Roman  Law.  Subsequently  he 
lectured  upon  Legal  Encyclopadie — a  term  employed  to 
denote  a  scientifically  arranged  survey  of  the  entire 
domain  of  Jurisprudence — and  also  on  Ecclesiastical 
Law.  His  advancement  was  rapid  in  his  profession, 
but  his  life,  unfortunately,  was  of  short  duration.  In 
1828  he  attained  the  dignity  of  an  ordinary  professor 
at  Munich,  and  there  made  the  friendship  of  his  col- 
league Schelling.  In  1835  he  was  called  to  Marburg, 
Savigny's  in  1837  to  Leipzig,  and  in  1842  he  became  successor 
to  Savigny  in  Berlin.  In  Grermany,  the  student  who 
intends  not  merely  to  practice  the  law,  but  to  become 
a  professor,  after  taking  his  degree  of  Doctor  utri- 
usque  juris,  and  after  the  defence  of  his  published 
theses  before  the  professors  of  the  faculty  in  which  he 
intends  to  lecture,  commences  his  professional  life  as  a 
Privatdocent  or  tutor.  At  this  stage  he  announces  the 
delivery  of  a  course  of  public  lectures,  without  requir- 
ing the  ordinary  fee.  His  next  step  is  made  when 
he  is  appointed  by  the  Government  a  Professor  Extra- 
ordinarius  in  the  University,  and  the  higher  rank  is 
attained  when  he  becomes  an  Ordinary  Professor. 
Puchta  passed  through  all  these  stages.  In  1844  he 
was  made  Councillor  of  the  Superior  Tribunal,  and  in 
1845  he  was  nominated  as  a  member  of  the  Council  of 
State,  and  appointed  one  of  the  Legal  Commission;  but 
died  on  the  8th  of  January,  1846,  at  the  early  age  of 
forty-seven.  This  able  man  understood  the  law  in  its 
most  profound  conception,  and  viewed  it  as  a  disciple  of 
the  school  of  Schelling.  He,  moreover,  possessed  a  rare 
clearness  and  exactness  of  thought  and  of  expression  ; 
whilst  both  his  lectures  and  his  later  works  are  models 
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in  these  respects.     His  wiitings  on  Ecclesiastical  Law  His . 

\vritiii2S. 

are  said  to  have  made  him  many  enemies.  Puchta's 
most  important  works  are  the  following  : — "Grrundriss 
zu  Vorlesungen  iiber  Juristiche  Encyclopadie  und  Me- 
thodologie"  (Erlang.,  1822) — Elements  for  Lectures 
upon  Juridical  Encyclopaedia;  " Civilistische  Abhand- 
lungen"  (Bd.  1,  Berl.,  1823)— Treatises  on  the  Civil 
Law;  "Encyclopadie  als  Einleitung  zu  Institutionen 
Vorlesungen"  (Berl.,  1825) — An  EncyclopaBdia  as  an 
Introduction  to  Lectures  on  the  Institutes;  "Das 
Gewohneitsrecht"  (2  Bde.,  Erlang.,  1828-37)— Custo- 
mary Law;  "Lehrbuch  filr  Institutionen- Vorlesungen" 
(Miinch.,  1832) — A  Manual  for  Lectures  upon  the  In- 
stitutes of  the  Roman  Law;  "Lehrbuch  der  Pandekten  " 
(Lpz.,  1838,  6  Aufl.  von  Rudorff,  1852)— Manual  of 
the  Modern  Civil  Law;  "Einleitung  in  das  Recht  der 
Kirche"  (Lpz.,  1840) — Introduction  to  the  Canon  Law; 
"Cursus  der  Institutionen" — Text-Book  for  the  Insti- 
tutes (2  Bde.,  Lpz.,  1841-42,  and  Aufl.  besorgt  von 
Rudorff,  Bd.  1,  1853).  His  Lectures  on  the  Modern 
Roman  Law  (in  2  vols.,  Lpz.,  1847-48,  3rd  edition, 
1852),  as  well  as  his  "Kleinen  Civihstischen  Schriften" 
— Minor  Writings  on  the  Civil  Law — were  published 
by  Rudorff,  the  latter  in  Leipzic  in  1851. 

Karl  Adolf  von  Vangerow  was  born  at  Shiffelbach,  a  1*^^ 

.  Vangerow. 

Village  m  Kurhessen,  not  far  from  Marburg.  From 
his  sixteenth  year  he  has  devoted  himself  to  the  study 
of  jurisprudence.  On  the  23rd  of  January,  1830,  he 
was  advanced  to  the  degree  of  Doctor  of  the  Civil  and 
the  Canon  Law;  and  the  following  Easter  he  com- 
menced his  professional  career  as  Privatdocent  in  the 
University  of  Marburg.     In  1833  he  became  Professor 
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Extraordinarius,  and  in  1837  he  was  appointed  Ordi- 
nary Professor  in  the  same  University.  In  the  autumn 
of  1840  he  was  invited  to  the  University  of  Heidelberg 
as  the  successor  of  the  distinguished  Thibaut,  where 
he  has  remained  the  most  popular  Professor  of  the 
Roman  Law  in  Germany.  In  1842  he  was  appointed 
a  Court  Councillor  in  the  Grand  Duchy  of  Baden;  in 
1846  he  was  made  a  Privy  Court  Councillor;  and  in 
1849  he  became  Privy  Councillor  in  the  same  State. 
He  is  also  a  Knight  of  both  German  and  Russian 
Orders.  In  Germany  it  is  usual  to  mark  distinguished 
literary  and  scientific  ability  in  this  way. 

Von  Vangerow's  inaugural  address,  delivered  at  Mar- 
burg in  1830,  consisted  of  a  commentary  on  1.  22.  1 

His  cod.  "de  iure  deliberandi"  (6.30).     He  has  also  pub- 

writings. 

lished  the  following  works : — "De  Furto  Concepto  ex 

lege  XII.  Tabularum,"  Heidelberg,  1845.  Also  a  treat- 
ise upon  the  "Latini  Juniani,"  Marburg,  1833.  His 
highly  valued  work,  entitled  "Leitfaden  fiir  Pandekten- 
vorlesungen" — Elementary  work  for  Lectures  on  the 
Modern  Civil  Law — was  first  published  at  Marburg  in 
three  volumes  in  1837  and  the  following  years.  This 
work  has  passed  through  several  editions ;  the  seventh 
was  pubHshed  in  1869.  Von  Vangerow  has  also 
written  in  Richter's  "  Jahrbuch"  several  critical  works, 
and  in  the  "Archives  for  Civil  Practice,"  of  which  he 
has  been  a  co-editor  since  1841,  a  great  number  of 
valuable  articles  have  appeared  from  his  pen. 
Ludwig  Ludwig  Arndts,  Professor  of  Law  at  Munich,  was 

born  19th  of  August,  1805,  at  Arnsberg.  He  sprang 
from  a  Catholic  family,  the  members  of  which  for 
several  generations  had  obtained  high  positions  in  the 
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administration  of  justice.     His  father,  who  was  a  Privy 
Councillor  and  a  Director  of  the   Superior  Tribunal, 
died  in  1812,  leaving  his  son  only  seven  years  of  age. 
The  boy  studied  in  the  Gymnasium  of  his  native  place, 
and   subsequently,   in   accordance   with   the    German 
practice  of  entering  several  of  the  great  schools,  he 
became  a  student  at  the  Universities  of  Bonn,  Heidel- 
berg, and  Berlin ;  at  the  latter  of  which  he  obtained 
the  degree  of  Doctor  of  Laws  in  the  year  1825.     In 
the  summer  of  1826  he  settled  in  Bonn,  and  became 
in  1832  a  member  of  the  "Spruch  Collegium,"  or 
Collegium  Juridicum,  and  in  1837  Professor  Extra- 
ordinarius.     In  1839  he  was  nominated  to  the  Ordi- 
nary Professorship  in  the  University  of  Breslau;  but 
before   he  entered  upon  the  duties  of  the  office  he 
received  a  similar  invitation  to  Munich,  which  he  was 
induced  to  accept.     At  Munich  in  1844  he  was  ap- 
pointed a  member  of  the  "Legal  Commission,"  and 
was  entrusted  with  the  drawing  up  of  a  Civil  Code; 
but  in  the  early  part  of  the  year  1847  he  retired  from 
the  duties  of  the  Commission.     During  a  journey  to 
Italy,  undertaken  in  the  winter  of  1834-1835,  Arndts 
made   a  collation   of  the   Farnese  MSS.    of  Festus, 
which  was  subsequently  used  by  Midler  in  his  edition 
of  that  writer.  Arndts,  however,  both  as  a  teacher  and  a 
writer,  has  devoted  his  attention  more  especially  to  the 
Roman  Law.     He  has  written  a  valuable,  though  very 
brief,  work  on  the  " Encyclopadie  of  Jurisprudence," 
and  also  on  the  subject  of  "Civil  Procedure."    In  addi- 
tion to  several  other  elementary  works,  and  especially 
his   "Lehrbuch  der  Pandekten" — dedicated    to   Von 
Savigny,  1st  ed.,  1852,  6th  ed.,  1868,  and  used  in  the 
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present  work — he  has  furnished  many  contributions 
to  legal  periodicals,  and  to  Weiske's  Law  Lexicon. 
In  the  year  1848  he  was  chosen  in  Straubing  as  a 
deputation  to  the  Frankfort  National  Assembly,  and 
was  regarded  as  strongly  German  in  his  proclivities. 
At  present  he  is  Professor  of  the  Roman  Law  in 
Vienna.  It  is  not  a  little  remarkable  that  Savigny, 
Puchta,  and  Von  Vangerow  were  at  different  times 
TiieUni-    associatcd   with  the  Hessian  University  of  Marburo-. 

versity  oi  i/  o 

Marburg.  Saviguy  commeuced  his  student  life  there  in  1795, 
and  took  his  Doctor's  degree  in  the  same  University 
on  Oct.  31st,  1800.  Puchta  was  a  Professor  at  Mar- 
burg in  1837,  and  Von  Vangerow  was  for  ten  years 
identified  with  this  school  of  learning,  as  student,  tutor, 
and  Professor. 

The  three  works  which  should  be  consulted  by 
the  practical  jurist,  to  whom  Moehler  was  indebted 
for  the   production   of  his   manual,    it   may   be   ob- 

Peculiar  '  ^ 

features  of  servod,  are  very  different  in  their  characteristics.    The 

wo?ks.  ^  *^^  Pandekten  of  Puchta,   the  eighth  edition   of  which, 

published  in  1856,  is  now  before  us,  was  edited  by 

Rudorff  after  the  author's  death.     It  was  the  third 

edition  of  the  work  edited  by  the  Berlin  Professor. 

Between  the  years  1838  and  1846  five  editions  had 

been  published  by  the  author  himself,  and  between  1852 

and  1856  the  three  editions  referred  to  by  Dr.  Rudorff. 

No  work  on  the  Modern  Civil  Law  has  ever  appeared 

Puchta  a    at  once  so  compact  and  so  philosophical.     If  Puchta 

ea/ jurist/  had  lived  at  the  time  of  the  early  Roman  jurists,  when 

the  luminaries  of  legal  science  were  grouped  into  two 

constellations  of  surpassing  brightness,  he  would  have 

been  found  marshalled  with  the  Proculians,  the  sect  or 
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school  that  treated  the  law  with  philosophical  freedom, 
and  which  derived  its  arguments  from  the  appropriate- 
ness and  utility  of  the  law  itself.  Not  that  there  is 
anything  visionary  or  obscure  in  his  writings,  for  they 
are  singularly  sharp  and  clear,  both  in  conception  and 
expression.  Puchta  had  a  mind  which  enabled  him 
to  grasp  the  law,  not  as  consisting  of  a  number  of 
fragmentary  and  broken  ideas,  or  even  of  separate 
institutes,  but  as  one  vast  and  symmetrical  system.  No 
legal  treatises  produced  by  the  jurisprudents  of  modern 
times — not  even  the  writings  of  Savigny — show  more 
thought  and  philosophical  beauty  than  the  writings 
of  Puchta,  especially  his  Pandekten.  In  addition  to 
the  work  referred  to,  we  are  fortunately  in  possession  of 
his  lectures  on  the  Modern  Roman  Law,  published  by 
'Rudorff  after  the  author's  death.  These  volumes,  con- 
sisting of  upwards  of  900  pages,  contain  the  last  gift 
the  immortal  Puchta,  to  use  the  words  of  Rudorff, 
bequeathed  to  the  legal  profession. 

The  Pandekten  of  Von  Vangerow  is  a  work  upon  the  ^o"  ^^i^- 

'-'  ^  gerow  a 

Modern  Civil  Law  altogether  unique.     To  the  general  great  con- 

trover- 

reader  it  would  be  regarded  as  lacking  the  complete-  siaiist. 
ness  and  finish  of  Puchta.  But  to  the  advanced 
student  Von  Vangerow  presents,  in  the  extracts  from 
the  authorities  and  his  discussions  on  the  controversies, 
a  mine  of  wealth  and  treasure,  of  which  most  other 
treatises  upon  the  Roman  Law  afford  us  no  conception. 
In  his  three  volumes,  containing  almost  as  many 
thousand  pages,  we  possess  the  most  acute  discussions 
on  the  controversies  of  the  Modern  Roman  Law  found  in 
either  ancient  or  modern  writers.  The  great  value, 
however,  of  these  volumes,  is  only  known  to  those  who 
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have  used  them  as  a  text-hook  for  his  spoken  lectures. 
During  the  winter  session  of  the  University  of  Heiclel- 
herg,  for  five  months  hundreds  of  students  assemble 
in  his  class.  They  come  from  all  parts  of  Germany,  from 
France,  Holland,  Belgium,  Italy,  Spain,  Greece,  Russia, 
and  the  United  States  of  America.  Full  and  sys- 
tematic, microscopically  correct  and  accurate  in  his 
authorities  and  his  definitions,  his  students  become 
enthusiastic  in  their  devotedness  to  the  Professor, 
and  to  the  subject  of  which  he  is  so  great  a  master. 
In  his  lectures  one  seems  to  have  revived  the  fluency 
and  promptness  of  the  Great  Roman  jurists  with  the 
impressive  eloquence  of  Cicero. 
Amdts  The  Pandekten  of  Professor  Arndts,  is  a  treatise 

quite  different  from  the  two  preceding  works.  In  a 
volume  of  less  than  900  pages  he  presents,  in  a 
manner  well  suited  for  the  student  who  has  mastered 
the  Institutes  of  the  Roman  Law,  the  doctrines  of  the 
Modern  Civil  Law.  The  book  possesses  neither  the 
charm  of  Puchta's  perfectly  philosophical  treatment, 
nor  the  critical  acuteness  of  Von  Vangerow,  but  it  is 
pre-eminently  a  plain,  able,  and  practical  book;  and  as 
such  may  be  consulted  before  either  of  the  others. 
As  a  teacher  in  the  school  of  which  Von  Savigny 
was  so  eminent  a  master,  Arndts  has  been  careful 
not  to  combine  extraneous  subjects  with  the  Roman 
Law  as  it  now  prevails.  He  teaches  as  a  master,  avoid- 
ing institutional  treatment,  or  historical  or  classical 
digressions.  Hence  his  work  is  valued  by  those  who 
are  laying  the  foundation  of  future  acquisitions  with 
a  view  to  their  employment  for  practical  purposes  in 
the  courts  of  law  or  in  the  realm  of  statesmanship. 
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We  have  already  called  attention  to  the  hnportant  Giuck's 
work  of  Gliick  now  m  course  of  publication.  Glilck  tary. 
was  a  professor  in  Erlangen,  and  published  the  first 
volume  of  his  Commentary  in  1797.  He  lived  to  com- 
plete the  thirty-fourth  volume,  which  was  pubhshed  in 
the  year  1830.  In  1832,  Muhlenbruch,  a  professor  in 
Gottingen,  who  is  still  spoken  of  in  Germany  for  his 
fine  style  of  Latin  composition,  published  the  thirty- 
fifth  volume.  He  dedicated  it  to  Dr.  Carl  Friedrich 
Zapernick,  "a  veteran  jurist,  and  the  nearest  friend  of 
the  immortal  Gliick."  Miihlenbruch  commenced  the  Continued 
work  where  Gliick  had  left  ofi",  at  the  28th  Book  of  the  jurists. 
Digest,  Tit.  1,  "Qui  testamenta  facere  possunt,"  etc. 
He,  however,  only  lived  to  publish  the  forty-third  vol- 
ume, at  Erlangen,  in  1843,  in  which  he  advanced  the 
work  to  the  29th  Book  of  the  Digest,  Tit.  29,  "  Si  quis 
aliquem,"  etc.  The  part  done  by  Miihlenbruch,  on  the 
Law  of  Inheritance,  is  held  in  the  highest  estimation 
on  the  Continent.  He  was  succeeded  in  1851  by  Dr. 
Edward  Fein,  professor  first  in  Jena,  and  afterwards  in 
Tiibingen,  who  published  the  forty-fourth  volume  in 
1851,  on  Book  29th,  Tit.  7  of  the  Digest  "De  jure 
codicillorum,"  and  the  forty-fifth  volume,  on  the  same 
subject,  in  1853.  After  his  death  the  work  lay  long 
idle,  until,  in  1868-69,  Dr.  Karl  Ludwig  Arndts,  the 
author  of  the  Pandekten,  published  the  forty-sixth 
volume  on  "De  legatis  et  fidei  commissis."  A  new 
issue  of  the  entire  work  is  announced  by  the  publishers 
at  a  moderate  price. 

It  is  now  necessary  to  explain  what  is  at  the  present  The  term 
time  comprehended  by  the  expression  Pandekten,  and  explained, 
also  to  refer  to  the  sources  from  which  its  constituent 


20  INTRODUCTION. 

parts  are  derived.*  By  the  term  "Pandekten,"  or 
Modern  Civil  Law,  is  understood  the  systematic  exhi- 
bition of  the  actually  existing  Roman  Justinian  Law  in 
relation  to  private  rights.  Hence,  in  lectures  on  the 
Pandects,  it  is  not  the  theory  of  pure  Eoman  Law  that 
is  given,  but  the  Roman  Law  as  applied  at  the  present 
time  is  presented  for  the  consideration  of  the  student. 
Roman  Law  is  in  force  in  nearly  all  the  States  of 
Europe,  but  in  Germany  it  is  confined  to  the  Minor 
States.  Those  countries  in  which  the  Civil  Law  is 
adopted  are  designated  "Common  Law  countries." 
Modern         ijj^g  sourccs  of  the  Modem  Roman  Law  are — 1st,  The 

Koman 

Law— its  Roman  Law  in  the  form  given  by  the  Emperor  Justi- 
nian. This  Emperor  caused  a  collection  to  be  made  of 
all  the  laws  extant  at  his  time,  which  compilation  is 
Theiegis-  divisible  into  four  parts: — a.  The  Institutes  for  elemen- 
Justiniaii,  tary  legal  instruction  (published  a.d.  533);  h.  The  Pan- 
dects, containing  extracts  from  the  greater  and  lesser 
works  on  Jurisprudence,  namely,  Gains,  Ulpianus,Paulus, 
the  Vaticana  fragment  a,  etc.  (published  a.d.  533);  c.The 
Code,  a  collection  of  all  the  Imperial  Constitutions  from 
the  time  of  Hadrian  (published  a.d.  534) ;  cl.  The  Novels, 
which  are  the  separate  Constitutions  of  Justinian  dating 
from  the  year  a.d.  535.  The  collective  title  employed 
for  these  four  component  parts  is  that  of  "  Corpus  Juris 
Civilis."  Its  vitality  extends  only  so  far  as  it  is  glossed, 
i.e.,  as  far  as  the  glossators  have,  by  their  remarks, 
declared  it  to  be  applicable  in  practice.  On  the  other 
hand,  it  has  a  specific  value  by  virtue  of  the  additions 
made  by  the  glossators  themselves,  and  also  in  conse- 

•  The  following  authorities  may  be  consulted : — Von  VangeroAV,  Pandekten, 
ss.  1—10;  Puchta,  do.,  1—9;  Arndts,  do.,  1—20;  Savigny,  Syst.  I.  1—3. 
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quence  of  the  additional  translations  into  Latin  of 
Greek  Extracts;  Excerpts  from  the  Novels  (Authen- 
ticcej;  Laws  of  the  Grerman  Emperors,  either  incor- 
porated as  a  whole,  or  given  in  abstract,  in  the  Code 
(Authenticce  Fridericiance.) 

2nd,  The  Canon  Law,  composed  of  four  constituent  The  Canon 
parts  viewed  in  their  combined  character,  is  termed 
the  Corpus  Juris  Canonici  (clausum): — a.  Decretum  Gra- 
tiani — Extracts  from  the  Bible  and  from  the  Fathers 
of  the  Church  (middle  of  the  12th  century);  h.  Decre- 
tales  (Gregorii  IX.),  composed  of  papal  decrees  trans- 
mitted in  the  year  a.d.  1234,  to  the  Universities  of 
Paris  and  Bologna;  c.  Liber  sextus  decretalium  (Boni- 
facius  VIII.) — a  supplement  to  the  former  collection, 
and  also  transmitted  to  the  same  Universities,  a.d. 
1298;  d.  Clenientince — a  supplemental  collection  added 
to  the  former  by  Clement  V.,  transmitted  to  the  Uni- 
versity of  Orleans  a.d.  1313,  and  subsequently  to  the 
previously  named  Universities  a.d.  1317. 

In  addition  to  these,  and  later  in  point  of  time,  we 
have  the  Decrees  of  the  Council  of  Trent  (a.d.  1545- 
1563)  relating  to  Marriage.  The  rules  of  the  Canon 
Law  bear  both  upon  temporal  and  spiritual  matters. 

3rd,  The  native  German  Law,  partly  contained  in  Native 
the  laws  of  the  empire,  in  part  originated  by  force  of  Law.  ^^ 
custom,  or  accepted  for  its  scientific  merit.  Of  special 
importance,  also,  are  the  Imperial  Laws : — The  Code  of 
Procedure  of  the  Supreme  Court  of  Judicature,  1555; 
the  Notarial  Kules  of  Maximilian,  made  in  the  year 
1512;  the  Criminal  Code  of  Charles  the  Fifth, 
promulged  in  the  year  1632;  the  Decisions  of  the  Diet 
at   Speier,  1529,  relating  to  the  succession  of  first 

D 
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cousins;  the  Police  Regulations  of  1577;  and  the  Final 
Decree  of  the  States  of  the  Empire,  made  in  1654. 
Influence        ^hc  Canon  Law  has  in  part  modified  the  pure  Roman 

01  the  con-  ,       -^  ^ 

stituent  Law,  though  in  practice  Modern  Law  has  in  many 
erchother!  points  rcvertcd  to  the  original  purity  of  the  Civil  Law. 
The  modifications  that  remain,  but  only  these,  con- 
stitute one  of  the  sources  of  the  Modern  Civil  Law. 
The  Roman  Law  occupies  in  regard  to  the  indigenous 
law  of  Germany  not  only  the  position  of  an  auxiliary 
supplemental  Code,  which  becomes  operative  whenever 
the  Common  Law  is  silent ;  but  it  has  moreover  entirely 
supplanted  many  peculiar  Germanic  juridical  doctrines 
and  institutions. 
German         Several  characteristic  German  legal  institutions  have, 

Private  ,  "   . 

Law.  however,  remained,  which  are  comprised  under  the  title 
"  German  Private  Law "  (D^M^sc/igsPmrt^r<3c/i^).  This  and 
the  Roman  Law  possess  respectively,  each  in  its  own 
sphere,  equal  authority.  To  designate  this  relation  it 
is  customary  to  say  that  the  Civil  Law  has  been  re- 
ceived in  Germany  (recipirt).  The  Roman  Law  becomes 
operative  wherever  there  is  no  contradiction  to  its  rule, 
either  by  the  Statute  Law  or  by  Customary  Law,  or  by 
special  local  laws:  or  where  the  principles  of  the 
German  Private  Law  do  not  come  into  operation.  For 
the  German  Laws  of  the  Empire  and  Customary  Law 
have  still  further  developed  the  Roman  Law.  Local 
Law  abrogates  the  Common  Law,  and  German  Private 
Law  maintains  an  equal  rank  with  the  Roman  Law, 
and  forms  a  judicial  sphere  of  its  own.  The  inappli- 
cabihty  of  the  Roman  Law  is,  however,  only  excep- 
tional; hence  the  rule,  in  all  countries  under  the 
Common  Law,  is,  that  he  who  appeals  to  the  Roman 
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Law  proceeds   upon   a   firm   basis   {fundatam  inten- 
tionem.) 

The  relative  authority  of  the  various  sources  of  the  T>e  reia- 

tiv6  V9.1U6 

Modem  Civil  Law  is  the  following: — Existing  Cus-  of  these 
tomary  Law  modifies  all  other  law ;  the  laws  of  the  ^  ^™*^^  ^' 
Empire  qualify  the  Canon  and  the  Roman  Law;  the 
Canon  Law  modifies  the  Roman  Law.  The  doctrine 
that  has  been  promulged  in  regard  to  the  relative 
authority  of  the  various  parts  of  the  Corpus  Juris 
Civilis  may  be  thus  stated: — The  Novels  precede  all 
other  sources;  the  Code  takes  the  precedence  of  the 
Pandects;  and  the  Institutes  precede  the  Pandects,  if 
they  determine  anything  positive:  this  last  point  is, 
however,  questioned  by  some  jurists,  because  it  is 
argued  that  Justinian  intended  his  legislation  to  be 
considered  not  simply  in  its  pai-ts,  but  as  a  whole. 

The  scientific  exposition  of  the  Modern  Roman  Law  Various 
has  varied  at  different  periods  of  time.  The  following  inteipreta- 
methods  must,  however,  be  distinguished: — a.  The 
exegetical  method  which  strictly  adheres  to  the  order 
and  thought  contained  in  the  sources  of  the  law.  h.  The 
method  which  avails  itself  of  commentary,  treating  the 
original  text  systematically,  but  with  gi'eater  freedom ; 
adhering,  however,  closely  to  the  several  parts  of  the 
text.  These  two  methods  were  adopted  by  the  Italian 
and  French  schools  of  jurists  which  flourished  from  the 
12th  to  the  17th  century,  c.  The  systematic  treatment 
developed  by  the  Dutch  and  German  schools,  at  first 
by  the  explanation  of  the  text  in  accordance  with  its 
normal  and  legal  an-angement;  afterwards  by  the 
methodical  system  pursued  in  the  Institutes;  and 
finally,  in  the  19th  century,  the  free  arrangement  of 
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the  subject  matter,  controlling  and  systematically  har- 
monising the  whole.  It  is  to  this  systematic  exposition 
of  the  Modern  Koman  Law  that  attention  is  especially 
directed.  Its  inaugm-ation  dates  only  from  the  com- 
mencement of  the  present  century,  and  it  has  been 
pursued  not  only  in  the  schools  of  Germany,  but  also 
in  those  of  France.  It  is  scarcely  too  much  to  say 
that  it  marks  not  only  an  epoch  in  the  study  of  the 
Roman  Law,  but  one  also  in  the  history  of  the  human 
intellect,  and  is  destined  to  exert  a  powerful  influence 
upon  the  condition  and  progress  of  mankind.  This 
modern  treatment  and  study  of  the  Jurisprudence  of 
Rome,  scarcely  understood  in  England,  and  wholly 
ignored  at  our  national  Universities,  must  sooner  or 
later,  on  account  of  its  vast  practical  importance  in 
our  commercial  relations,  and  for  our  high  courts  of 
judicature,  receive  the  attention  as  well  of  the  jurist 
as  of  the  legislature. 


BOOK  THE  FIRST. 


LAW   IX  THE   OBJECTIVE   SENSE;   ITS   SOURCES 
AND   ITS   APPLICATION. 


Section  I. — The  State,  Lmv,    Sources   of  Law,   and 
Different  kinds  of  Enactments. 

Von  Vangerow,  ss.  11 — 110. 

Pucbta,  ss.  10—21. 

Arndts,  ss.  21—23. 

Savigny,  Syst.  I.,  2,  3,  12,  14,  18,  25,  26,  28—30. 

Instit.  I.,  2,  de  jure  natural!,  gentium  et  civili. 

Dig.  de  legibus,  senatusque  consultis  et  longa  consuet.  (1 — 3.) 

Dig.  de  constitutionibus  principum  (1 — 4.) 

S.  3,  Instit.  de  jure  natur.  (1,  2.) 

Cod.,      I.,  15,  de  mandatis  principum. 

I.,  19,  de  precibus  imper.  etc. 

I.,  21,  Ut  lita  pendente  vel  post,  etc. 

I.,  22,  Si  contra  jus,  vel  utilitatem. 

I.,  23,  de  diversis  rescriptis,  etc. 
VIII.,  53,  quae  sit  longa  consuetude. 
Gliick,  I.,  p.  427,  et  seq. 

It  belongs  rather  to  tlie  philosophy  of  Law  than  to  a  The  state. 
work  upon  the  Modern  Roman  Law,  to  discuss  the 
important  questions  relating  to  the  origin  of  the  State. 
The  writers  upon  this  subject  in  the  eighteenth  century, 
based  the  existence  of  the  State  upon  the  will  of  the 
persons  composing  it,  or,  as  it  was  expressed,  upon 
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"  social  contract."  More  recent  writers  have  favoured 
the  view  which  has  regarded  the  State  as  resulting 
from  natural  causes,  and  as  wholly  independent  of  the 
will  of  man.  Puchta  held  that  the  State  reposes  upon 
Divine  appointment,  and  upon  the  will  of  man  viewed 
as  a  member  of  an  assemblage  or  group  of  persons 
considered  as  a  nation,  using  the  latter  term  not  in  a 
2jg"^°^  °^  political  sense.  Among  the  ancients,  Aristotle,  and 
among  the  moderns,  Walter,  have  characterised  man 
as  distinguished  from  his  congeners,  by  the  fact  that 
not  only  has  nature  endowed  him  with  speech ;  but  that 
he  is  not  bound  to  the  condition  in  which  she  has 
placed  him  in  the  early  stages  of  his  existence :  that  he 
is,  in  other  words,  capable  of  progressive  improve- 
ment. "Nature,"  says  Aristotle,  "who  makes  nothing 
in  vain,  has  bestowed  upon  man  alone  the  gift  of 
speech.  Speech  places  him  in  a  position  to  point  out 
what  is  useful  and  what  is  injurious;  hence,  also,  what 
is  right  and  what  is  wrong.  The  faculty  which  dis- 
tinguishes man  from  all  other  animals  is,  that  he  has 
a  nature  which  enables  him  to  distinguish  between 
virtue  and  vice."*  An  able  French  writer,  treating 
upon  this  subject,  says — "L'homme  n'a  point  d'in- 
stinct;  il  a  une  liberte  et  une  volonte.  L'  absence 
d'instinct  dans  l'homme  fait  qu'il  a  besoin  de  tout 
apprendre.  La  societe  est,  si  Ton  pent  parler  ainsi, 
un  instrument  necessaire  a  l'homme;  et  les  revelations 
dont  la  societe  est  depositaire  sont  le  seul  moyen  par 
lequel  l'homme  ait  pu  parvenir  a  connaitre  et  a 
aimer."! 

*  Polit.,  1,  2. 

t  Ballanche,  Institutions  Sociales,  cap.  9.    Oeuvres  ii.,  p.  244. 
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The  State,  in  its  complete  form,  could  not  have  been  Gradual 

.  ^  formation 

attamed  by  a  sm^le  bound,  but  must  have  been  reached  of  the 

.  State 

by  successive  steps  involving  a  long  historical  period. 
In  the  course  of  time,  the  family,  held  together  by 
patriarchal  authority,  became  transformed  into  a 
family  State,  governed  on  family  principles.  Several 
families  thus  ruled  becoming  united,  there  arose  the 
race,  or  class.  This  group,  in  its  turn,  became  split 
up  into  several  branches,  races,  and  families.  It  was 
in  this  way  that  a  State  arose  composed  of  several 
related  races,  the  State  being  a  complex  of  smaller  and 
greater  unities  which  were  originally  held  together 
by  family  relationship  as  the  primaiy  principle.  In 
the  very  nature  of  things,  a  State  composed  of  races 
belonging  to  the  same  family  was  a  much  less  coherent 
body  than  the  smaller  gatherings  or  circles  of  persons 
of  which  it  was  composed.  It  is  in  the  family  that  the 
vital  strength  of  the  community  proper  lies.  FamiHes 
are  States  on  a  small  scale,  and  their  federation  gives 
rise  to  the  larger  and  to  the  political  body.* 

The  poHtical  body,  or  body  politic,  of  an  independent  Definition 
nation  is  termed  the  State.  Grotius,  following  Cicero, 
says — "Est  autem  civitas  coetus  perfectus  liberorum 
hominum,  juiis  fi'uendi  et  communis  utilitatis  causa 
sociatus."t  In  other  words,  the  State  is  constituted 
by  an  aggregation  of  individuals  into  a  political  unit. 
This  unit  consists  in  Oneness  of  Will.  The  power 
which  compulsorily  forces  the  will  of  the  many  into 
the  one,  is  termed  Law.    Thus  Law  is  the  expression  of 

*  See  Jhering's  Gesit  des  Eom.  EecMs.,  Pt.  1.,  162,  et  seq. 
+  Grot,  de  Jur.  Bel.  ac  Pac,  lib.  1,  c.  1,  sec.  14.     Cic.  de  Repub.,  lib.  1, 
sec.  25. 
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the  common  conviction  of  a  people,  and  is  the  Matter 
of  the  recognised  rules  which  govern  the  external  rela- 
tions or  conditions  of  a  people.  Such  is  Law  in  the 
Objective  sense.'" 

The  origin  of  the  common  will,  the  origin  of  law,  is 

either — 

Customary      1st,  The  immediate  popular  conviction.     Law  thus 

Jus  non     originated  is  designated  Customary  Law,  or  Jus  non 

scrip  um.    g^yipfi^^jj^^^     j^  jg  regarded  as  Law,  because  it  is  the 

common  conviction,  and  it  is  termed  "Law  by  Cus- 
tom," inasmuch  as  its  existence  is  known  by  its  recog- 
nition and  practice  in  actual  life.  Hence  it  does  not 
require  for  its  vahdity  either  the  express  or  the  tacit 
consent  of  the  legislator.  An  essential  and  marked 
characteristic  of  Customary  Law  is  its  reasonableness ; 
it  must  neither  overrule  any  superior  law,  nor  be 
opposed  to  morality  (contra  honos  mores).  Upon  these 
points  the  judge  has  power  to  decide  in  accordance 
with  the  more  enlightened  public  opinion,  and  also  in 
harmony  with  the  spirit  of  the  Law.  Customary  Law 
is  recognised  as  follows : — a.  As  common  custom  (Con- 
suetudo),  the  exercise  of  such  custom  must  be  received 
by  virtue  of  some  legal  doctrine  (opinione  juris);  it 
must,  moreover,  have  been  enjoyed  by  continuous 
or   unbroken   use   (tenaciter   servata.)l      Custom   and 

*  The  Romans  distingmshed  the  jus  civile,  by  which  they  understood  their 
national  law  ;  the  jus  gentium,  or  the  law  observed  by  civilised  nations ;  and 
the  jus  naturale — that  is,  qxwd  natura  omnia  animalia  docuit.  The  latter  is 
neither  precise  nor  clear,  for  animals  cannot  be  regarded  as  capable  of  rights 
in  the  juridical  sense  of  the  term. 

tThis  takes  place  in  accordance  with  the  maxim,  "Consuetudo  non  im- 
merito  pro  lege  censetur." 

J  Judicial  and  extra-judicial.  The  Judicial  is  termed  the  practice  of  the 
Courts,  "rerum  judicatarum  aucioritas."    The  practice  of  the  tribunal  has 
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Customary  Law  are  said  to  stand  related  to  each  other, 
as  essence  and  phenomenon  (Wesen  unci  Erscheinuiig). 
b.  The  testimony  of  Experts,  c.  Records,  and  Legal 
Maxims.  Moreover,  the  judge  is  required  to  test 
and  approve,  scientifically,  the  applicability  of  these 
various  methods  of  understanding  a  question,  and  to 
determine,  ex  officio,  upon  their  force  and  conclusive- 
ness. The  judge  is  further  bound,  officially,  to  obtain 
information;  but  he  is  not  allowed  to  impose  upon 
the  party  asserting  the  affirmative,  the  duty  of  proving 
the  customary  law.  Hence  the  maxim  —  "Jura  noscit 
curia."  He  may,  however,  call  upon  the  party  alleging 
the  custom  to  state  his  reasons  for  it.  An  actually 
existing  custom  possesses  the  same  legal  effect  as  the 
written  law  itself;  it  may  either  modify  or  explain 
existing  law,*  or  fill  up  its  deficiencies,  and  it  may  be 
employed  by  way  of  analogy.  There  are  both  general 
and  special  customs. 

2nd,  The  dehberate  activity  of  the  legislator.     The 
rule  the  legislator  propounds  is  termed  Law  (Jus  scrip-  •^"■^ 
turn).     Law,  in  this  sense,  is  the  rule  or  enactment  of 
the  legislative  body,  which  rule  must  be  constitutionally 
estabhshed  and  duly  pubhshed. 

A  leafal  Precept  is  either  a  rule  of  law  adapted  to  a  Legal 

*-'  ■"■  1        •      1  T  precepts. 

class  of  undetermined  hypothetical  cases  and  persons ; 
or  it  is  a  rule  to  meet  a  special  or  concrete  case  (Con- 
stitutio  personalis). 

authority  only  in  the  forum  where  it  has  originated.  There  is  a  distinction 
which  must  be  noted  between  the  formal  and  the  essential  practice  of  the  tri- 
bunal, in  respect  to  that  which  is  merely  formal  and  in  relation  to  the  subject- 
matter  of  its  knowledge.  It  is  impossible,  theoretically,  to  say  at  what  point 
the  judge  is  to  adhere  to  the  practice  and  custom  as  being  in  use  or  not. 
*  In  the  way  of  desuetudo,  as  also  consuetudo  contraria. 
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The  former  only  are  laws  in  the  proper  sense  of  the 
term.     They  are  classified  as  follows: — 

a.  According  to  the  source  from  whence  they  emanate. 
The  Roman  Imperial  Laws  were  either  Edicta,  or 
Decreta,  or  Mandata,  or  Rescripta.  In  the  last,  in 
respect  to  the  form,  the  officially  affixed  date  and 
signature  of  the  Regent,  or  of  his  authorised  officer, 
were  always  required — (datum  loci  et  temporis.)  In  that 
which  is  essential,  they  cannot  affect  acquired  or  vested 
interests.  The  plea  against  the  Rescripta  is  termed 
the  Prescriptio  mendacii.*  If  the  judge  allows  the  plea, 
the  plaintiff  loses  all  right  arising  from  the  Rescript. 
Upon  whom  the  burden  of  proof  falls  in  the  "  Prae- 
scriptio  mendacii,"  is  a  point  in  dispute.  The  Rescript 
must  be  regarded  as  non-existent,  and  the  party  with 
whom  the  onus  prohandi  would  rest  in  its  absence, 
upon  him  the  burden  of  proof  is  held  to  lie. 

b.  According  to  their  Matter,  laws  are  either  com- 
pulsory— Leges  prmceptivce,  cogentes,  prohihitivoe ;  or 
non-compulsory — Leges  permissivce,  dispositivte. 

c.  Laws  are  classified  according  to  their  comprehen- 
siveness into  jus  generate,  that  is  to  say,  general  rules ; 
and  jus  speciale,  or  rules  adapted  to  special  cases,  and 
forming  the  exception  to  the  general  rule.  The  latter 
give  rise  to  privilegia.  The  jus  commune  is  the  rule 
corresponding  or  answering  to  the  general  leading 
principles  embodied  in  the  act  of  legislation.  Jus 
singulare  is  the  exception  from  the  legal  rule;  it 
suspends  the  general  principle  laid  down  in  the  law 
for  a  definite  relation;  it  gives  rise  to  beneficia.     Jus 

*  It  proceeds  either  on  the  ground  that  something  has  been  wrongfully 
stated  (subreptio),  or  that  the  truth  has  been  suppressed  (obreptio). 
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universale  is  the  common  law  of  the  land.     Jiis  parti- 
culare  is  valid  law  only  in  certain  parts  of  the  State. 

d.  Laws  are  designated  according  to  their  efficacy — 
jyerfectce,  that  is,  such  as  declare  every  act  in  opposition 
to  the  same  to  be  null  and  void;  or  they  are  minus 
quam  perfectce,  that  is,  such  as  do  not  set  aside  a  thing 
done,  but  punish  the  transgressor ;  or  they  are  iniper- 
fectce  whenever  neither  the  one  nor  the  other  of  the 
above  cases  occurs ;  or,  as  it  is  expressed,  they  are  laws 
without  a  Sanction. 

Section  II. — Use  of  Legal  Precepts.      Interpretation. 

Von  Vangerow,  ss.  22 — 26. 

Arndts,  ss.  5 — 15. 

Puchta,  ss.  14,  14a,  15. 

"  Scire  leges  uon  hoc  est  verba  earum  tenere  sed  vim  ac  potes- 

tatem,"  1.  17,  Dig.  de  legib.  (1,  3.) 
"In  ambigua  voce  legis  ea  potius  accipienda  est  significatio, 

qute  vitio  caret,  praesertim  quum  etiam  voluntas  legis  ex 

hoc  colligi  possit."  1.  19,  Dig.  de  legib.  (1,  3.) 

The   law   must  be   enforced  by  the   action    of   the  interpre- 

T  tation. 

magistrate  or  judge.  But  m  order  that  he  may  grant 
his  aid,  it  is  necessary  that  he  should  himself  under- 
stand the  law.  The  means  employed  for  this  purpose 
are  denominated  "Interpretation." 

In  the  first  place,  the  authenticity  of  the  text  of  a 
law  must  be  ascertained.  This  investigation  is  desig- 
nated criticism,  and  it  is  divisible  into  elective  and 
conjectural  criticism.  The  judge  must  further  provide 
for  the  constitutional  promulgation  and  publication  of 
the  Law.  This  function,  again,  is  termed  "Interpre- 
tation" in  the  more  extensive  signification  of  the  term. 
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By  Interpretation  in  its  restricted  sense,  is  understood 
the  development  of  the  Matter  of  a  juridical  prescript 
or  rule.  The  law  may  be  explained  by  some  act  on 
the   part   of  the   legislature   itself.     This   is   termed 

Authentic.  Authentic  Interpretation,  which  has  the  force  of  law,* 
or  it  may  be^explained  by  Customary  Law  (Usual  Inter- 
pretation).! Both  these  species  are  comprised  under 
the  term  Legal  Interpretation.     Contrasted  with  this 

Scientific,  jg  Doctrinal  or  Scientific  Interpretation,  which  derives 
its  authority  from  its  own  intrinsic  truth.];  It  is 
necessary  also  to  determine  the  exact  meaning  of  the 
words  employed  in  a  law;   when  this  is  done,  it  is 

Gramma-  termed  Grammatical  Interpretation.  Regard  must 
likewise  be  paid  to  the  intention  of  the  legislator,  and 
to  the  purport  and  origin  of  the  law  (Logical  Interpre- 
tation). The  legislature,  by  the  language  employed  in 
the  enactment,  simply  gives  an  index  by  which  to 
ascertain  the  determination  of  its  will.  Thus  the 
jurist  is  bound  to  adhere  to  the  express  words  of  the 
Statute,  wherever  such  words  convey  absolutely  the 
exact  expression  of  the  will  of  the  legislature.  He  has, 
however,  power  to  comprehend,  within  the  scope  of  the 
law,  all  such  cases  as  do  not  come  immediately  within 
the  literal  terms  of  the  Statute,  that  is  to  say,  to 
include  in  it,  those  cases  to  which  the  same  principles 
are  applicable  (ratio  juris).    To  this  extension  of  the 

compre-     j^-^^  ^jje  exprossious  Comprehensive  and  Legal  Analogy 

and  Legal  are  applied.     But  he  must  not  comprehend  within  the 

Analogy. . 

*  It  is  retrospective  in  its  effect  even  though  something  new  may  have  been 

added  to  the  law. 

t  This  may  or  may  not  affect  the  tme  intent  of  the  law. 

X  The  rules  of  interpretation  for  expounding  the  Matter  of  the  sources  of 

law  are  termed  Hermeneutics. 
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Statute,  cases  which  although  they  might  be  brought 
within  its  literal  meaning,  do  not  harmonise  with  the 
'^  ratio  juris,"  as  understood  by  the  legislator  himself.* 
Nor  must  he  include  cases  where  the  legislator  has,  by 
the  language  employed,  expressed  more  than  was 
really  intended  (Restrictive  Interpretation).}  All  these  Restrictive 
different  kinds  of  interpretation  are  also  applicable  to  tation. 
what  are  denominated  "Jura  singular ia"  and  "Privi- 
legia,"  for  these  likewise  are  regarded  as  laws,  and 
possess  their  "ratio,"  that  is,  their  essential  presump- 
tive characteristics,  to  which  also  must  be  added  their 
legal  intention.  But  all  analogy  in  the  case  of  Jura 
singularia  and  Privilegia  is  completely  excluded,  "Quod 
contra  rationem  juris  receptum  est,  non  est  producendum 
ad  consequentias."  The  "ratio  legis"  is  the  ground  of 
utility  which  has  moved  the  legislator  to  enact  the 
law,  or,  as  it  is  sometimes  expressed,  to  establish  the 
norm,  or  rule.  In  the  first  place,  the  judge  is  bound 
to  restrict  himself  to  the  letter  of  the  law,  and  he  must 
in  nowise   trouble   himself  with  the   "ratio   iwcis."  ^'^^ '>'^^^° 

...  juris. 

Hence   every  extension   and   restriction   of  the   law, 
according  to  the  "ratio  juris,"  is  inadmissible,  and  the 
rule  is  false  which  says,  "  Cessante  legis  ratione,  lex  • 
ipsa  cessat." 

*  Ubi  eadeni  legis  ratio,  ibi  eadem  legis  dispositio.  Avd  Xoyov  -which  is 
secundum  rationem,  is  included.  Analogy  always  presupposes  certain  gaps  or 
omissions.  Analogy,  however,  may  be  excluded  by  the  express  words  of  the 
Statute,  and  it  may  be  also  extended  to  Customary  law. 

t  For  example,  when  the  law  prohibits  marriage  with  more  tlian  one  per- 
son, but  designs  only  to  prevent  Polygamy,  for  such  cases  the  penal  sanction 
of  the  law  is  not  applicable  to  successive  marriages. 
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Section  III. — Of  the  Relation  of  Legal  Precepts  to  one 

another. 

Von  Vangerow,  I.,  ss.  19 — 27. 
Arndts,  ss.  10 — 15. 
Pucbta,  ss.  17—19. 

Relation  of  Ea.ch  Separate  law  enters  into  some  kind  of  relation 

a  law  to  ■*•  .  ,  .  , 

existing  to  other  existing  laws.  Either  it  agrees  with  enact- 
ments already  existing,  as  when  the  legislator  simply 
re-affirms  that  which  has  been  forgotten;  or  when  he 
furnishes  an  interpretation  of  the  same;  or,  again,  the 
new  law  may  abrogate  what  has  gone  before.  In  the 
latter  case,  two  distinctions  must  be  noted — either  the 
new  statute  may  utterly  invalidate,  or  it  may  simply 
vary  that  which  already  exists.  The  complete  neutral- 
ization of  existing  law  by  the  enactment  of  a  new  legal 
precept,  presupposes  that  the  law  has  originated  from 
the  same  source,  and  that  it  occupies  the  same  sphere 
as  the  statute  which  it  has  superseded.  Special  laws 
of  a  subsequent  date  cannot  annul  general  laws,  but 
they  may  limit  them.  Again,  a  general  law  of  a  sub- 
sequent date  cannot,  and  does  not,  necessarily — that  is, 
eo  ipso,* — annul  a  special  law.     The  alteration  of  pre- 

Etfect  of  a  existiug  laws  by  a  new  enactment  may  be  such,  that 
it  gives  greater  latitude  or  expansion  to  the  law,  so  as 
to  extend  its  scope;  or  it  may  restrict  it  so  as  to 
exclude  cases  which  formerly  fell  within  the  estab- 
lished rule.     Such  a  new  law  stands  related  to  the 

*  For  this  object  it  ought  to  be  expressly  or  tacitly  made.  "Lex  posterior 
(jus  posterius)  derogat  priori ;  lex  posterior  generalis  non  derogat  priori  spe- 
cial!." 
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old  law  as  an  exceptional  law — jus  singulare.  The 
exceptional  law  is,  within  its  own  sphere,  regarded  as 
jus  commune.  It  may  create  a  right  (privilegium  favor- 
ahile),  or  it  may  impose  an  obligation  (privilegium 
odiosum).  If  the  exceptional  law  has  reference  to  a 
definite  and  special  object,  it  is  termed  ''  privilegium 
rei;"  if  attached  to  a  certain  legal  relation,  it  is  deno- 
minated ^'privilegium  causce;"  if  attached  to  personal 
qualifications,  "privilegium  personce." 

These  privileges  are  designated  beneficia,  in  con- 
tradistinction to  privileges  in  the  more  restricted 
acceptation  of  the  term,  which  create  a  right  limited 
to  a  particular  instance,  and  are  of  no  force  beyond  the 
specified  case.  They  invariably  point  to  a  concrete 
subject,  and  presuppose  a  special  legislative  enact- 
ment (Constitutio  personalis).  When  the  new  law  upon 
the  same  subject  differs  from  the  old  law,  and  the 
judge  is  required,  subsequently  to  the  publication  of 
the  new  law,  to  give  his  decision,  the  question  may  be 
asked — In  accordance  with  which  of  the  conflicting 
laws  is  it  his  duty  to  decide '?  If  the  case  has  been 
fully  established  prior  to  the  promulgation  of  the  new 
law,  his  decision  must  be  given  according  to  the  older 
law ;  but  any  case  that  may  occur  subsequently  to  the 
promulgation  of  the  recent  statute,  must  be  dealt  with 
by  the  judge  in  conformity  with  the  later  law.*  The 
presumption  always  is,  that  the  legislator  contem- 
plated only  the  application  of  the  new  rule  to  legal 
relations  that  should  arise  subsequently  to  its  publica- 
tion.    It  is,  however,  different  where  the  law  contains 

*  A  published  law  is  in  force  from  the  day  of  its  publication,  unless  its 
efficacy  is  intentionally  delayed  beyond  that  period. 


36  LAW    IN    THE    OBJECTIVE    SENSE,    ETC. 

a  retrospective  clause,*  or  furnishes  an  authoritative 
interpretation  of  the  earher  law,  or  has  for  its  object 
the  revocation  of  the  entire  statute.  These  are  the 
exceptions.  The  rule  is,  that  fully  acquired  rights 
must  be  respected.  A  fully  acquired  right  (Jus  quaesi- 
tum)  is,  however,  valid  only  if  the  given  presumptions 
upon  which  the  application  of  the  law  rests  f  have 
actually  arisen. 
Conflict  of      Laws  may  also  come  into  conflict  in  other  modes. 

laws.  _    ^ 

It  is,  for  instance,  possible  that  upon  the  same  facts 
the  laws  of  different  places,  although  situated  in  the 
same  or  in  a  different  State  or  States,  may  be  regarded 
from  a  different  point  of  view  (Conflict  of  Statutes). 
Here  the  question  arises :  From  what  point  of  view  has 
the  judge  to  decide  ?  According  to  practice  the  judge 
determines  the  case  before  him  by  the  following  rules : 
In  personal      igf    Jq  all  persoual  questious  the  law  of  the  forum 

questions.  ■"■,-'■,  ,         '^ 

applies,  before  which  the  parties  to  the  suit,  as  the 
rule,  must  be  cited;  thus  generally  the  law  of  the 
Domicil  prevails  (Statuta  personalia).  These  decide 
where  the  relation  is  one  of  personal  capacity;  as,  for 
example,  Minority,  or  personal  condition;  as  Guar- 
dianship, or  where  the  property,  in  the  eye  of  the  law, 
is  taken  into  consideration  as  a  whole  (Universal 
succession). 
In  real.  2nd,  Where  the  question  relates  to  a  thing,  the  law 

*  This  cannot  affect  cases  finally  decided,  as,  for  instance,  suits  determined 
by  judgment. 

t  For  example,  a  recent  law  establishes  new  principles  in  respect  to  succes- 
sion by  intestacy — as,  for  instance,  that  the  agnate  relatives  shall  give  precedence 
to  the  cognate  relatives.  In  this  case  the  question  would  arise,  whether  the 
right  of  the  agnate  relatives  has  not  already  been  established  by  the  death  of 
the  intestate  prior  to  the  publication  of  the  new  law.  It  would  be  of  no  avail 
that  the  possibility  of  inheritance  existed  in  them  merely  in  abstracto. 
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of  the  place  where  it  is  situated  determines  (Statuta 
realia).  But  the  question  must  be  restricted  to  one 
thing  in  particular,  as  distinct  and  separate  in  itself, 
for  in  universal  succession,  as  a  general  rule,  the 
Statuta  personalia  determine. 

3rd,  Moreover  in  those  cases  where  the  formal  exin-es-  statuta 

n     ^  •■^^  •  •  i         •  mixta. 

sion  of  the  will  comes  mto  question  as  a  dominant 
feature,  the  Statuta  mixta  become  operative — that  is  to 
say,  the  law  of  the  place  where  the  contract  was  made 
or  the  offence  committed  (Locus  regit  actum).  As  to 
the  required  forms,  the  law  of  the  place  where  the 
transaction  will  become  operative  must  be  observed; 
and  as  to  that  which  is  material,  the  place  of  fulfilment 
must  be  regarded;  nor  can  any  other  place  be  selected 
in  fraudem  legis.  As  to  the  procedure  to  be  obseiwed, 
it  must  be  in  accordance  with  the  law  of  the  place 
where  the  suit  is  brought. 


Section  IV. — The  Belation  of  Legal  Precepts  to  Morals, 
Natural  Laic,  and  Equity. 

Von  Vangerow,  s.  29. 
Arndts,  s.  21,  et  seq. 
Puclita,  ss.  20,  21. 
1.  43,  Dig.  cle  relig.  (11,  7). 
1.  1  Cod.  de  legibus  (1,  14). 

1st,   Morality  is  not  a  source  of  law.     Before  the  Morals. 
tribunal,   only  those  acts  are  regarded  which  result 
from  the  free  exercise  of  the  will,  not  such  as  arise 
from  coercion.     It  is  only  obedience  to  law  that  can 
be  legally  enforced. 

2nd,  Natural  Law  is  not  a  source  of  law  in  the  Natural 

Law. 
E 
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strict  sense  of  the  term.     The  judge  must  decide  in 
accordance  with  positive  law,  and  where  this  is  defec- 
tive, he  must  supplement  it  in  accordance  with  the 
spirit  of  positive  law.* 
Equity.  3iy1.  Equitj  (.^quitas)  is  for  the  judge  no  source 

of  law,  unless  the  legislator  has  prescribed  that  the 
judge  shall  in  his  decision  take  into  consideration 
individual  differences,!  and  it  is  in  this  that  Equity 
consists. 

Equity  is  based  upon  the  principle,  that  in  order 
to  meet  the  exigencies  of  a  concrete  case,  the  judge 
may  exceed  the  strict  limits  of  ordinary  right.  The 
duty  of  the  judge  also  compels  him  to  consider  the 
special  circumstances  of  each  particular  case,  and  to 
decide  not  by  any  mere  arbitrary  subjective  standard 
derived  from  his  own  mind,  but  according  to  certain 
determined  rules  applicable  to  each  particular  case  as 
it  may  arise. 

"Justitia  est  constans  et  perpetua  voluntas  jus 
suum  cuique  tribuendi."];  In  this  latter  sense,  how- 
ever, the  signification  is  too  comprehensive  for  Modern 
Jurisprudence,  for  in  our  days  Equity  has  become  a 
science  founded  upon  the  reasonings  and  the  experi- 
ence of  the  past. 

*  The  judge  cannot  refuse  to  adjudicate  in  an  action  on  account  of  the 
obscurity  or  the  insufficiency  of  the  law.     See  Code  Nap.,  Art.  4. 
t  As,  for  example,  in  respect  to  capacity  to  act. 
X  Dig.  Lib.,  tit.  1,  1.  10,  11. 
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Section  V. — Application  of  Legal  Precepts  i)t  respect  to 

Persons. 

Von  Vangerow,  s.  28. 
Arndts,  s.  24. 
Puchta,  s.  22. 

The   laws   of  a   State   are  applicable  to  all  persons  AppHca- 
residing  within  its  limits  (Territorial  principle).  Hence 
aliens  are  held  amenable  to  the  law.     The  Regent  or 
Sovereign  is  also,  in  his  private  capacity,  subject  to 
the  law  of  the  land. 


BOOK  THE  SECOND. 


EIGHTS  IN  THE  SUBJECTIVE  SENSE. 


Section  VI. — Notion  of  Rights  in  the  Suhjective  Sense. 

Von  Vaugerow,  ss.  Ill,  112,  113. 
Arnclts,  ss.  21—23. 
Puchta,  ss.  10—17. 

Eights,  i^  relation  to  Rights,  three  questions  may  be  suggested. 
What  are  Rights  ?  How  do  they  arise  ?  W^hat  are  the 
means  by  which  they  are  to  be  ascertained  and  deter- 
mined? The  term  Right,  according  to  modern  usage, 
has  two  principal  significations.  It  may  be  either  the 
power  or  dominion  which  a  person  is  entitled  to  exer- 
cise over  an  object,  in  which  exercise  there  is  involved 
the  freedom  of  the  will,  and  of  which  we  shall  speak 
more  directly;  or  it  may  be  used  to  designate  a  rule 
or  system  of  rules,  established  to  govern  the  affairs  of 
mankind  in  the  relations  which  men  sustain  to  each 
other.  This  latter  meaning  of  the  term  has  been 
already  referred  to  in  the  first  section,  and  was  there 
inthe  denominated  Right  in  the  objective  sense.  The 
sense.  former  is  denominated  Right  in  the  suhjective  sense. 
There  is  a  close  connection  between  these  two  mean- 
ings of  the  term.    Right  in  the  one  sense  implies  Power, 
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in  the  other  it  denotes  Precept.  All  Rights  exist  in  the 
interest  of  freedom.  It  is  here  that  they  are  rooted 
and  nurtured.  Since  man  has  a  free  will,  Rights 
are  called  into  existence  to  guard  freedom,  because 
they  tend  to  limit  our  free  will.     Rights  and  Morals  Kektionof 

•^  _  _        ^  Eights  aud 

stand  related  to  each  other  in  this  respect,  that  they  Morals. 
both  refer  to  the  intercourse  of  mankind.  But  they 
differ  from  each  other  in  the  following  respects: — In 
Jurisprudence  man  is  taken  into  consideration  as  a 
Person — that  is  to  say,  as  a  being  possessed  of  free 
will.  In  Morals  the  whole  question  relates  to  the 
determination  of  the  will  for  good  (quid  oportet); 
Jurisprudence  views  man  only  in  so  far  as  he  is  living 
in  society  with  others.  Morals  give  to  man  rules 
for  his  guidance  both  in  thought  and  conduct,  to  the 
dictates  of  which  he  is  bound  in  duty  to  yield,  even 
though  he  should  live  in  the  closest  solitude.  Juris- 
prudence is  conversant  about  the  business  of  mankind, 
in  as  far  as  human  affairs  are  external.  Morals  concern 
essentially  the  inward  disposition  and  direction  of  the 
Will — the  Mind.  Jurisprudence  controls  the  will  of 
the  individual  in  such  a  manner,  that  when  independent 
wills  come  into  conflict,  they  may  be  checked  and 
restrained  by  external  and  competent  authority.  At 
the  tribunal  of  Morals  the  restraints  of  law  have  no 
value.  The  will  must  be  free  in  the  accomplishment 
of  that  which  is  good.  "Juris  praecepta  sunt  hgec, 
honeste  vivere,  alterum  non  Isedere,  suam  cuique 
tribuere." 

As  to  the  oriofin  of  Rights,  it  must  in  this  place  i^pgif^°f 

*=>       ,  ^         '  ,  ■'■  Eights. 

suffice  to  say  that,  viewed  as  to  their  ultimate  source, 
they  are   of  divine  ordinance.     The   fountain  of  all 


ligation. 
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Right  is  to  be  sought  in  the  Divine  Will.  But  the 
development  and  the  formal  expression  of  Rights  are 
a  product  of  the  activity  of  the  human  mind,  finding 
its    expression    in    the   history   of  mankind.      Thus 

Demosthenes  says — "  Tourh  hn  v6/mos,  of  irdvrac.  avd^uvoug 
T^oSyjX.si  'TTiidsffdai  bta  ttoXXoc^  xat  fidXiSra,  on  Tag  sCri   vo/Jjog   i'o^rj/jjCX, 

iLiv  %at  bMgov  ©soy,  L.  2,  Dig.  i.  3.  Sed  et  omnes  gentes 
et  omni  tempore  una  lex  et  sempiterna  et  immutabilis 
continebit,  unusque  erit  communis  quasi  magister  et 
imperator  omnium  Deus,  ille  hujus  legis  inventor  dis- 
ceptator,  lator."  (Cic.  de  republ.  iii.  17.) 
Rights  Without  pursuing  this  subject,  it  may  be  observed 

with  dvT-  that  the  establishment  of  the  Rights  of  a  people  is 
closely  connected  with  its  growth  and  advancement  in 
civilisation.  When  those  natural  outgrowths  of  the 
human  race  which  we  designate  families,  blend  into 
each  other,  and  when,  subsequently  to  this  union,  a 
universal  conviction  becomes  so  powerful  as  to  bind 
all,  then  it  is  that  a  Right  or  Ordinance  is  called 
into  existence.  When,  however,  the  Matter  of  this 
acknowledged  rule  creates  and  limits  the  Rights 
of  a  people,  the  Right  in  such  a  case  is  said  to  be 
Positive. 

The  knowledge  and  determination  of  Rights  have 
been  already  suggested  in  the  remarks  on  Interpreta- 
tion. These  will  be  sufficient  to  indicate  that  the  mere 
acquaintance  with  the  letter  of  the  law  does  not  in 
every  instance  imply  a  knowledge  of  the  legal  Rights 
themselves.  The  elucidation  of  a  law  may  be  derived 
from  the  legislature  or  by  means  of  some  other  organ- 
on  of  interpretation.  In  every  case  the  aim  of  legal 
interpretation  must  be  the  development  of  the  thought 
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residing  in  the  law  itself,  of  which  the  words  of  the 
statute  can  be  at  best  but  an  imperfect  and  feeble 
expression. 

Right,  then,  it  may  be  observed,  in  the  Subjective  Rights  in 
sense,  is  the  dominion  over  an  external  object,  aris-  tive  sense. 
ing  by  virtue  of  a  legal  enactment  (Right  in  an  Objec- 
tive sense).  It  consists  of  absolute  dominion,  of  which 
use  may  be  unconditionally  made  (Qui  jure  suo  utitur 
neminein  hedit),  and  it  may  be  laid  down  as  a  general 
rule  that  a  Eight  may  be  renounced  by  some  special 
act  of  disclaimer.*  Rights  and  Obligations  are  cor- 
relative conceptions.  The  relations  of  men  to  one 
another,  originating  in  Rights  and  Obligations,  are 
designated  Legal  Relations.  Those  iudividiials  in 
whom  Rights  and  Obligations  inhere,  or  persons  hav- 
ing a  capacity  for  legal  relations,  are  designated  Men. 
In  such  cases  Men  are  res'arded  as  Persons. 


^o" 


Section  VII. — Of  Legal  Subjects — Persons. 

Von  Vangerow,  ss.  31,  32,  33,  34,  85—60. 

Ai'udts,  ss.  24 — 47. 

Puchta,  ss.  22—28. 

Gai.  Coram.,  pp.  57,  163.  et  seq. 

Savigny  Syst.  II.,  4  et  seq.,  171,  231,  235,  290,  324. 

Gliick  II.,  64  xxx.,  432  xxiii.,  ss.  1209  et  seq.,  xl.  1. 

Dig.  de  statu  hominum  (1,5). 

1.  1,  ss.  7,  Dig.  de  inspic.  ventre  (25,  4). 

1.  3,  Cod.  de  postum.  hered.  instit.  (6,  29). 

1.  12  pr.,  1.  14  Dig.  de  lib  et  post.  (28,  2). 

1. 18  pr.,  1.  9  pr.,  s.  4,  Cod.  de  reb.  dnb.  (34,  5). 

*  Not  always.     For  example,  where  the  right  goes  hand  in  hand  with  an 
oldigation,  and  the  latter  is  not  of  a  piu'ely  accessory  nature. 
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1.  11,  de  capite  minutis  (4,  5).     Inst.  I.,  16  cle  cap.  clem. 

s.  5,  Just.  h.  t. 

1.  5,  Dig.  de  in  jus.  voc.  (2,  4),  1.  8,  1.  10,  1.  12,  1.  23,  Dig.  de 

statu  liomin.  (1,  5). 
1.  6,  Dig.  de  bis.  qui  sui  vel  al.  jur.  sunt.  (1,  6). 
1.  3,  ss.  11,  Dig.  de  suis  et  legit,  liered.  (38,  16). 
Cod.  de  liii^reticis  et  Maniclueis  et  Samaritis  (1,  5). 

,,     de  apostacis  (1,  7).     Cod.  de  Judseis  et  cslicolis  (1,  9). 

,,     de  pagauis  (1,  11). 
For  further  authorities  and  the  literature,  see  Von  Vangerow 
I.,  74—117. 


Ulpianus  says:  "Partus,  antequam,  edatur,  mulieris  est  vel 
viscerum,"  1.  1,  Dig.  de  iuspic.  ventre  (25,  4).  To  which 
Papiniauus  adds: — "Partus  uondum  editus  homo  uon  recte 
fuisse  dicitum,"  1.  9,  s.  1,  ad  leg.,  Falcid.  (35,  2). 

Paulus  says: — "Qui  in  utero  est,  perinde  ac  si  in  rebus 
humanis  esset,  custoditur,  quoties  de  commodis  ipsius  partus 
quasritur,  quamquam  alii,  antequam  nascatur,  nequaquam 
prosit,"  1.  7,  Dig.  de  statu  hominum. 

Justinian  in  1.  3,  Cod.  de  postum.  hered.  instit.  says: — "Et 
sancimus,  si  vivus  perfecte  natus  est,  licet  illico  postquam  in 
terram  cecidit,  vel  in  manibus  obstetricis  decessit,  nihilominus 
testamentum  rumpi,  hoc  tantummodo  requirendo,  si  vivus  ad 
orbem  volus  processet,  ad  nullum  declinans  monstrum  vel 
prodigium."  To  which  may  be  added  the  words  of  Ulpianus: — 
"  Quod  dicitur  filium  natum  rumpere  testamentum,  natum 
accipe,  etsi  cxsccto  ventre  editus  sit,  nam  et  hie  rumpit  testa- 
mentum, scilicet  si  nascatur  in  potestate,"  1.  12,  pr.  Dig.  de  lib. 
et  post.  (28,  2). 


Person-     The  subject  to  whom  the  law  concedes  the  exercise 

'^  ^  ^ '        of  the  will  possesses  legal  capacity.     The  attribute  of 

being  such  a  subject  constitutes  Personality.     To  be  a 

Person,  is  to  possess  the  capacity  to  enjoy  Rights — to 

be  the  subject  of  rights. 
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Modern  Law  recognises  every  human  being  as  a 
Person.*  Accordingly,  at  present,  every  one  ac- 
quires the  capacity  for  Rights  from  the  very  moment 
of  birth — 1.  That  is,  from  the  instant  the  child  is 
separated  from  the  womb  of  its  mother,!  so  soon  as 
it  has  given  signs  of  life,  even  though  life  may  be  im- 
possible]:— 2.  From  the  moment  of  its  birth,  if  it 
possesses  a  human  form  and  shape,  and  is  not  a  mon- 
strum,  nor  a  portentiim.  The  capacity  for  the  enjoy- 
ment of  Rights  commences  for  the  physical  person  at 
birth,  and  terminates  only  at  death.  No  other  mode 
of  extinction  is  recognised  in  modern  jurisprudence. 
Again,  the  party  who  affirms  the  death  of  a  person  in  Proof  of 
order  to  establish  a  right,  must  prove  the  same.  In 
the  Roman  Law  this  proof  must  be  given  in  conformity 
with  the  general  rules  of  evidence.  According  to  the 
German  practice  presumption  of  death  is  permissible. 
An  absentee,  whose  residence  cannot  be  ascertained, 
who  has  attained  seventy  years  of  age,  and  who,  upon 
due  citation,  fails  to  appear;  is  presumed  to  have  died 
at  the  moment  that  the  judicial  decree  was  published, 
declaring  that  the  citation  had  been  made  in  vain.§ 


*  In  the  Eoman  State  there  existed  three  grades  of  legal  capacity,  in  which 
the  greater  presupposed  and  involved  the  lesser ;  the  lesser,  however,  might 
exist  withoiit  the  greater.  On  the  lowest  step  stood  the  free  man  (status 
libertatis ) ;  on  the  second  or  higher  in  the  scale  came  the  Eoman  citizen 
(status  civitatis);  and  on  the  highest  step  stood  the  paterfamilias  (status 
familiK).  These  distinctions,  which  qualiiied  the  condition  of  persons 
possessed  of  legal  capacity,  have  now  become  obsolete. 

t  The  unborn  child  is  pars  viscerum.  But  the  nasciturus  is,  nevertheless, 
protected. 

+  Vitality  is  not  necessaiy. 

§  Presumption  is  no  fiction.  Hence  if  at  a  later  period  the  actual  date  of 
the  death  of  a  person  becomes  known,  the  legal  eftect  dates  from  this  date, 
and  not  from  the  period  presumed. 
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Presiimp-   Aiiotlier  presumptioii  of  death  is  the  following: — In 

tion  ill  the  n    t  •         i  ii»  -i 

case  of      the  event  oi  the  snnultaneous  death  ot  ascendants  and 

ascendants   i  i       i      i  ,         i  i  i-  j_i 

and  de-  decendants  by  some  unnatural  cause ;  when  irom  the 
scendants.  ^^^^.^  pi^esented  an  uncertainty  arises  as  to  wdio  died 
first.  Here  the  presumption  is  that  the  adult  child 
survived  the  ascendant;  the  ascendant,  however,  is 
supposed  to  have  survived  the  child  who  was  the 
minor.  He  who  asserts  in  opposition  to  this  rule 
priority  in  the  order  of  death,  is  bound  to  prove  it. 
These  legal  presumptions,  it  must  be  observed,  are 
strictly  limited  to  the  persons  named.  Where  no 
proof  of  death  can  be  advanced,  and  when  the  "pre- 
sumptio  juris"  fails,  it  is  assumed  that  both  died  at  the 
same  instant,  and  the  legal  consequences  that  would 
have  followed  upon  the  death  of  one  before  the  other 
do  not  come  into  operation.  In  modern  political 
society  every  Person  is  treated  as  in  the  possession  of 
legal  freedom,  though  it  is  not  every  one  who  enjoys 
it  to  its  fullest  extent. 
Existiina-  The  Combination  of  high  moral  character  with  legal 
capacity  exerts  a  retro-active  effect  upon  such  capacity. 
This  undiminished  possession  of  legal  capacity  is  deno- 
minated honour- — public  honour,  or,  as  it  is  termed  in 
Roman  Law,  Existimatio- — "Existimatio  est  dignitatis 
illsesse  status  legibus  ac  moribus  comprobatus,  qui  ex 
delicto  nostro  auctoritata  legum  aut  minuitur  aut  con- 
sumitur."*  Thus,  "Existimatio,"  or  honour,  may  be 
diminished  by  certain  causes.  The  diminution  of 
"Existimatio"  by  special  legal  precept  is  termed  In- 
famia.     The  "Infamia"  of  the  Roman  Classical  Law  is 

*   Aiiidts,  s.  -29.     Puchta,  .s.  119. 
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at  the  present  time  no  institution  of  Modern  Civil  Law. 
This  proposition,  however,  is  considered  by  some 
jurists  as  doubtful.* 

The  common  honour  which  belongs  to  eveij  man  by  ^1°°^ 
the  mere  fact  of  his  possessing  legal  personality  is  quite 
independent  of  the  favoui'able  opinion  of  others.  A 
Good  Name,  however,  is  something  totally  different. 
It  consists  in  the  public  opinion  that  a  person  has  not 
by  his  own  misconduct  rendered  himself  unworthy  of 
his  reputation.  The  man  who  does  an  act  by  which 
he  places  himself  in  a  position  involving  the  loss  of 
the  respect  of  his  fellow-citizens,  at  the  same  time 
manifesting  the  utmost  indifference  to  his  public  repu- 
tation— as  by  the  choice  of  a  dishonourable  occupation 
(levis  nota,  or  in  a  higher  degree,  turpitudo) — entails 
upon  himself  by  his  misconduct  a  diminution  of  his 


*  Infamy  consisted  in  the  disqualiiication  for  certain  public  and  private  Infauiv. 
rights,  and  involved  the  loss  of  the  Jus  sutfragii,  and  of  the  Jus  honorum: 
also  the  abstraction  of  the  right  and  capacity  to  intercede ;  or  to  act  as  a  pro- 
curator ;  or  attorney  in  an  action-at-law.  Infamy  is  at  times  divided  into 
infaviia,  immediata,  and  mediata.  The  latter  is  the  tacit  legal  consequence 
attendant  upon  jutlicial  decisions  in  certain  completed  acts,  either  in  a 
criminal  suit  {judicio  publici  daninati,  under  which  are  now  comprehended 
aU  those  who  have  incurred  penal  disabilities,  or  the  infringement  of  a 
law  originally  made  in  the  comitium  to  which  punishment  had  been  attached) 
or  in  judgments  resiiltiug  from  a  civil  suit ;  (as  in  the  action  pro  socio,  the 
actio  directa,  arising  out  of  mandates,  or  guardianship,  or  conviction,  on 
account  of  theft,  fraud,  &c. ).  Infamia  immediata  is  the  resulting  infamy  which 
attaches  to  certain  unlawful  acts,  such  as  bankiiiptcy;  prostitution;  breach  of 
contract,  coupled  with  perjmy  by  an  adult  ;  the  marriage  of  a  ward  by  her 
guardian  before  rendering  accounts,  &c.  Infamy  might  also  follow  upon 
sentence  being  pronounced,  awarding  a  punishment  for  the  above  offences. 
Punishment  alone  did  not  involve  the  loss  of  Existimatio  in  Roman  Law. 
Infamy  might  be  set  aside  "by  an  act  of  rehabilitation,  fama:  restitutio  on  the 
part  of  the  Regent.  Consequential  infamy,  infamia  directa,  was  superseded  by 
the  magistrate  granting  upon  the  ordinary  grounds  the  "restitiitio  in  integrum" 
to  remove  the  stain  from  the  man's  legal  reputation. 
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legal  rights.  Thus  admission  to  public  service,  and 
to  public  dignity  is  barred  to  him;  his  testimony  is 
regarded  with  suspicion;  he  cannot  institute  an  "actio 
famosa'  against  a  person  of  good  repute;  and  if  he 
have  been  instituted  heir  under  a  Will  in  which  his 
brothers  and  sisters  have  been  passed  over,  they  may 
institute  against  him  the  Querela  uiofjiciosa  Testamenti. 
The  famce  restitutio  may,  however,  be  effected  by  an  act 
of  the  Regent. 

In  modern  States  every  one  possesses  "in  abstracto" 
the  capacity  for  legal  rights;  but  in  order  to  be  the 
possessor  of  such  rights  "in  concreto"  for  many  legal 
relations,  certain  capacities  and  conditions  are  pre- 
sumed. On  the  other  hand,  certain  qualiUcations  and 
conditions  affect  the  character  of  legal  relations.  Such 
are  the  following: — 
Effect  of  1.  BirtJi  during  WedlocJC)  or  Birth  out  of  Wedlock. — 
A  child  conceived  and  born  in  wedlock  is  legitimate. 
The  conception  of  a  child  in  wedlock  is  presumed  by 
its  birth  when  181  days  have  elapsed  from  marriage, 
or  within  10  months  from  the  date  of  the  dissolution 
of  marriage.*  Children  not  born  in  wedlock  are  either 
liheri  naturales  (concubine  children),  or  liberi  adulter eni 
(children  begotten  adulterously),  or  liheri  incestiiosi 
(children  born  in  incest),  or  spurii  (children  born 
simply  out  of  wedlock),  or  vidgo  qua'siti  (the  children 
of  prostitutes).  An  illegitimate  child  has  no  father, 
only  a  mother,  f     Nevertheless,  the  illegitimate  child 


*  Pater  est  quem  iiuptiBe  demonstrant.  Evidence  against  parentage  is  only 
admissible  when  it  is  impossible  that  parentage  can  be  presumed. 

t  The  child  does  not  take  the  putative  father's  rank,  nor  stand  in  any  rela- 
tionship to  his  family. 
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lias  a  claim  upon  his  parent  for  maintenance,  and 
inheritance  by  intestacy.  By  legitimation  the  defect 
attaching  to  the  child's  birth  is  eliminated,  and  it  is 
treated  as  though  it  had  been  born  in  wedlock.  The 
child  conceived  in  a  matrimoiiium  jnitativum  is  con- 
sidered as  legitimate. 

2.  Of  Sex. — Mankind  is  divided,  as  regards  sex,  into  ofSex. 
two  classes,  male  and  female.     Hermaphrodites  are 
classified    according    as    the    one  or  the   other   sex 
predominates.     Ordinarily  the  two  sexes  enjoy  equal 
rights,  though  exceptionally  women  are  either  favoured 

or  disfavoured.  They  take  a  secondary  place  in  all 
matters  relative  to  public  rights,  and  also  in  the  family. 
They  lack  the  "  Jura  publica,"  hold  a  subordinate 
position  as  regards  the  husband,  cannot  exercise  the 
"Patria  potestas,"  and  have  no  power  to  lurpetuate 
a  f am ihi  stock;  hence  the  maxim,  "Mulier  finis  et 
caput  famihse  est."  The  pri^^dleges  they  enjoy  they 
owe  to  their  helplessness  and  weakness  (levitas  sexus). 
They  are  not  allowed  to  be  prejudiced  by  errors  of  law, 
and  cannot  be  bound  as  sureties  (Senatus  Consultum 
Vellejanum). 

3.  Age. — Human   beings   are   either    of   full   age  of  Age. 
(majores)   or  of  nonage  {minor es),  according  as   they 
have  attained  the  age  of  twenty-five  or  not.     Minors 

are  either  full  aged  (piiheres)  or  under  age  {impuberes).* 


*  Distinctions. — The  impubes  is  imder  the  tutela,  the  pubes  is  under  the 
cura.  The  former  cannot  bind  liimself  by  an  obligation,  nor  contract  a  valid 
mari-iage,  nor  make  a  testament.  His  father  may  nominate  a  pupillary  sub- 
stitute. The  pubes  is  restricted  in  the  sale  of  immoveables.  Xot  so  the 
major.  The  pubes  enjoys  the  privilege  of  pleading  error  in  law,  and  also  the 
relief  afforded  by  the  in  integntm  restitutio.  The  infant  finfans)  possesses  no 
capacity  to  perform  a  legal  act. 
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Boys  do  not  attain  puberty  till  tlieir  fourteenth 
year,  girls  till  their  twelfth.  The  period  of  minority 
is  termed  pupillaris  aetas.  Minors  are  designated  in- 
fantes till  their  seventh  year;  after  that  period  infantiw 
■majores,  and  are  either  infanticr  or  puhertati  proximi, 
according  as  they  are  nearer  or  more  remote  from  the 
period  of  puberty.  Complete  puberty  (pubertas  plena) 
is  attained  by  males  at  their  eighteenth  year,  a  period 
sometimes  of  legal  importance.*  Females  attain  to 
full  puberty  at  the  fourteenth  year.  Majority  may  also 
be  granted  by  the  State  {J^enia  a'tatis),\  provided  the 
age  attained  is  twenty  years  in  the  case  of  males,  and 
eighteen  in  that  of  females.  After  majority  is  reached,]; 
to  the  period  of  old  age,  years  have  no  special  effect 

,*%"  upon  the  condition  of  legal  relations.    Extreme  old  age, 

however,  the  limit  of  which  is  not  defined,  exempts 
from  the  liability  to  guardianship,  and  from  the  respon- 
sibihty  of  being  made  a  witness. 

Of  Health.  4^  Health  may  be  either  bodily  or  mental.  A 
human  being  may  suffer  from  some  incurable  physical 
defect  {ritiam),  or  he  may  be  afflicted  with  some 
incurable  ailment  {morbus),  rendering  the  doing  of 
certain  acts  impossible  {morbus  sonticm),  for  example 


*  The  Pafc7'  adoptans,  or  person  adopting,  must  be  older  than  the  person 
adopted  by  j^uhcrtas  -plena.  AVhere  alimony  has  been  bequeathed  to  a  person 
till  puberty,  it  will  be  enjoyed  liy  males  till  eighteen,  and  by  females  until 
fourteen  years  of  age  respectively. 

t  The  venia  cetatis  may  be  set  aside  by  the  in  iniegrum  n'stUatio. 

X  It  is  not  so  when  majority  is  secured  by  grant.  He  who  requires  power 
by  virtue  of  the  concession  of  majority  to  make  a  valid  conveyance  of  immove- 
able property,  must  always  obtain  a  decree  of  the  magistrate  for  that  particular 
purpose.  It  must  also  be  understood  that  any  advantages  arising  from  con- 
tract or  testament  dependent  upon  the  concession  of  majority,  mature  only 
upon  the  full  age  of  twenty-tive  being  attained. 
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— deafness,  dumbness,  blindness.  It  is  this  that  gives 
to  bodily  health  a  legal  importance.  Impotence  also 
requires  to  be  especially  noticed.  Impotence  may  be 
either  that  of  the  spado,  which  arises  from  some  inter- 
nal cause,  or  that  of  the  castratus,  where  impotence  is 
produced  by  mechanical  means.  The  castratus  can 
neither  contract  marriage,  nor  even  adopt  children. 
Imperfect  mental  capacity  is  divisible  according  to  its 
nature  into  two  kinds.  First,  that  weakness  of  mind 
which  characterises  the  simple,  idiocy  (simplicitas);  or 
feebleness  of  intellect  or  imbecility  (dehiUtas);  or,  on 
the  other  hand,  madness  {furor  dementia).  An  insane 
person  has  no  legal  capacity  for  the  transaction'  of  busi- 
ness, is  subjected  to  a  curatorship,  and  his  ascendant 
may  make  a  will  for  him.  During  lucid  intervals, 
however  (dilucida  intervalla),  he  is  capable  of  trans- 
acting business. 

5.  Domicile. — The  ground  of  the  importance  of  Domicile. 
domicile  rests  upon  this ;  that  it  is,  so  to  speak,  the 
centre  of  the  domestic  and  civil  sphere  of  a  person's 
activity.  A  Domicile  is  either  voluntary  (doimciliuni 
voluntariiim),  or  one  prescribed  by  law.  A  clomiciliwn 
voluntarium  is  acquired  animo  et  corpore.  The  union 
of  both  will  and  act  constitutes  Domicile.  Neither  the 
act  of  the  will  alone,  nor  the  fact  of  mere  residence 
can  create  it.  Domicilium  necessarium — Children  take 
the  domicile  of  their  father;  a  wife  takes  that  of  her 
husband;  officials  have  their  headquarters,  or  place  of 
office  for  a  domicile;  persons  banished,  the  place  of 
their  banishment.  A  person  may,  indeed,  have  several 
domiciles.  The  domiciliwn  necessarium  does  not  exclude 
the  election    or   continuance  of  a  domicilium  volunta- 
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rium  ;  but  where  there  is  a  conflict  of  (§  3)  laws,  the 
dominant  domicile  governs. 

Eeiation-  0.  Eelationship . — By  relationship  is  to  be  under- 
stood the  bond  subsisting  between  two  persons,  founded 
upon  consanguinity  or  oneness  of  blood.  Opposed  to 
this  natural  relationship  is  a  fictitious  civil  relationship 
arising  from  Adoption  or  Arrogation.  In  natural  rela- 
tionship one  person  has  either  lineally  sprung  from  the 
other  as  an  ascendant  or  descendant  (///^cft  recta), or  both, 
or  several  persons  have  sprung  from  the  same  third 
person.  Such  relationship  is  termed  collateral  (linea 
transversa).  Proximity  of  relationship  is  determined 
by  grades.  Each  conception  constitutes  a  grade,  and 
hence  the  maxim  "Tot  gradus  quot  generationes."  The 
Canon  Law,  in  computing  the  relationship  of  collate- 
rals, adopts  the  following  rule: — In  that  degree  in  luhich 
the  memher  of  a  collateral  branch  (and  in  the  case  of 
different  collateral  branches,  the  remoter  person  of  the 
diferent  branches)  is  related  to  the  common  ancestor,  in 
precisehj  the  same  degree,  is  such  person  related  to  the 
person  of  the  other  collateral  branch.*  Collateral  rela- 
tionship is  either  of  the  whole  blood,  that  is,  the 
relationship  of  persons  springing  from  the  same  pair, 
who  are  termed  Gcrniani,  or  of  the  half  blood,  that  is, 
only  one  half  of  the  pair  stands  in  common  relation- 
ship, the  one  to  the  other.  When  this  relationship  is 
on  the  part  of  the  father,  it  is  termed  consanguinei; 
if  on  the  mother's  side,  iiterini.  When  it  happens 
to    be    founded    upon    pure   male   descent,    and    by 

Agnation,  couccption  in  wcdlock,  it  is  termed  Agnation.     Hence 

*  In  computing  the  degrees  of  the  ascending  and  descending  lines,  the  rule 
of  the  Roman  \mw  must  be  observed — "  7'ot  gradus  quot  genemtione.i." 


OP  LEGAL  SUBJECTS — PERSONS.         53 

Ulpianus  says: — "Agnati  sunt  a  patre  cognati  viriles 
sexus  per  virilem  sexum  descendentes,  ejnsdem  fami- 
liae."*  When  relationship  is  estabhshed  by  males 
and  females,  or  generally  by  persons  descended  from 
another,  or  from  some  common  third  person,  it  is 
designated  "Cognation."  The  final  division  is  that 
into  simple  and  complex  relationship.  It  is  simple 
whenever  persons  related  derive  their  descent  from  the 
same  source,  having  the  same  blood.  It  is  complex 
whenever  the  relationship  is  derived  from  different 
sources.! 

7.  AffiniUj. — By  this  is  understood  the  relation-  Affinity. 
ship  which  arises  from  cohabitation  between  either  of 
the  persons  cohabiting  with  the  blood  relations  of  the 
other.  This  view  of  affinity,  however,  is  admissible  only 
according  to  the  Canon  Law :  the  Roman  Law  limited 
the  definition,  and  confined  affinity  to  similar  relation- 
ship arising  from  cohabitation  in  wedlock.  Degrees 
of  affinity  do  not,  properly  speaking,  exist,  as  such 
relationship  is  not  based  upon  conception.  Still  there 
is  an  analogy  between  affinity  and  that  closer  relation- 
ship which  is  computed  by  degrees.  Thus  it  is  held, 
by  analogy,  that  in  the  same  degree  in  which  a  person 
cohabiting  is  related  to  his  relatives,  in  the  same  degree 
of  affinity  stands  the  other  concumbent  with  them. 

All  human  beings,  regarded  as  indi\'iduals,  are  legally 
the  subject  of  rights ;    and  any  deviation  from  this 

*  Agnati  are  those  persons  who  are  subjected  to  the  same  Tpattrfamilias,  or 
who  would  be  subject  to  him  if  he  were  still  alive. 

t  There  are  several  kinds  of  affinity.  1.  When  two  persons  who  are  related 
beget  children.  2.  When  two  persons  related  to  a  third  person  beget  children. 
There  arises  likewise  by  the  commingling  of  personal  and  civil  relationship 
manifold  relationship. 

F 


TJniversi- 
tates. 
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rule  constitutes  an  exception  to  the  law.  By  such 
exceptional  law,  a  subject  capable  of  enjoying  a  right 
but  having  no  physical  existence  may  be  created. 
Such  a  subject  is  termed  a  fictitious,  or  juridical  (or 
moral)  Person;  because  such  a  Person  is  simply  an 
abstract  conception.  A  legal  Person  of  this  kind  is 
either  an  aggregate  of  natural  persons  (universitas  per- 
sonarum),  or  a  combination  or  union  of  property 
(universitas  hononim).  Where  a  group  of  natural 
persons  becomes  a  legal  subject,  or  Person,  this 
subject  of  such  rights  and  liabilities  is  the  collective 
Umversi-   \^Q^y  of  pei'sous.*     Of  tliese  universitates  personarwn 

taxes  per-  j  ±  i 

sonarum.  there  are  several  kinds:  1.  The  State,  in  as  far  as  it 
possesses  property  (fiscus);  2.  A  community,  such 
as  civitates,  reipuhlicce,  municipia;  3.  The  Church  and 
Ecclesiastical  Corporations;  4.  Other  Associations. 
There  are  several  kinds  of  universitates  honorum,]  such, 
for  instance,  as — 1.  Pia  corpora,  trusts  for  charitable 
or  religious  purposes;  2.  T\\q  Hereditas  jaccns,  ox  ihQ 
vacant  inheritance.  To  constitute  a  juridical  Person, 
two  things  are  necessary:  1.  Primarily,  the  existence 
of  what  may  be  termed  a  basis  to  which  Personahty 
may  attach.  This  may  be  either  an  aggregate  of  per- 
sons, or  a  community  of  property.  2.  There  must 
also  be  a  legal  precept,  that  is,  a  general  rule  of  law, 
which  predetermines  when  a  juridical  Person  shall  be 

*  The  varying  separate  members  of  a  Corporate  Body  do  not  constitute  a 
Universitas.  Where  one  of  these  separate  members  possesses  a  different  legal 
existence,  there  is  no  Universitas,  but  a  Societas.  The  Universitas  continues 
through  all  the  changes  of  the  individual  members,  even  though  but  one 
member  only  should  sur^^ve. 

t  They  possess  full  Rights  of  Property,  Possession,  Servitudes,  Obligations, 
Rights  of  Actions,  Heirship  by  Intestacy,  &c. 
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founded;  or  there  must  be  a  Constitutio  personalis. 
A  juridical  Person  is  dissolved*  by  the  removal  or 
destruction  of  the  object  for  which  it  has  been  created; 
or  it  may  be  abrogated  by  the  authority  of  the  State, 
extinguishing  its  juridical  corporate  existence.  A 
legal  or  juridical  Person  in  the  sense  just  explained  is 
merely  an  abstraction,  and,  consequently,  by  its  very 
nature  requires  some  one  to  represent  it,  and  to  act 
on  its  behalf.  Its  affairs  may  be  determined  by  the 
resolution  of  the  majority f  of  the  members,  or  by 
officers  appointed  for  that  pm-pose.]: 

Section  VIII. — Objects  of  Rights,  Things. 

Von  Vangerow,  ss.  61 — 79. 

Arndts,  ss.  48 — 55. 

Puchta,  ss.  23—28. 

Gai.  Comm.,  pp.  203—214. 

Gliick  II.,  472  et  seq.;  XVI.,  98  et  seq.;  XXL,  1  et  seq. 

Inst,  de  rebus  corporalibus  et  incorporalibus  (2,  2). 

,,     de  rerum  divisione  (2,  1). 
Dig.  de  divisione  rerum  et  qualitate  (1,  8). 

,,    de  religiosis  (11,  7).     Cod.  de  religiosis  (3,  44). 

,,    1.  2,  ss.  21,  22,  ne  quid  in  locus  publ.,  &c.  (43,  8). 

*  Property  is  taken  care  of,  in  the  case  of  State -institutions,  for  the  future 
organisation  of  the  universitas.  Otherwise,  where  the  legal  person  happens 
not  to  be  a  State-institution,  dissolution  will  depend  upon  the  incorporating 
statutes.     If  there  be  no  statute,  the  property  is  accounted  as  bo7ici  vacantia. 

t  All  Cives  who  are  entitled  to  vote  must  have  notice  and  be  cited.  Those 
who  appear  at  the  meeting  vote.  The  absolute  majority  decides.  Their 
resolutions  bind  all.  A  universitas  cannot  be  charged  with  the  commission 
of  delicts. 

J  They  have  power  to  entitle  those  for  whom  they  act,  and  also  to  bind 
them.  They  are  responsible  for  transactions  that  have  been  disadvantageously 
concluded.  Several  magistrates  are  jointly  and  severally  liable  ;  but  they 
possess  the  exceptio  excussionis. 
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Dig.  1.  1,  ss.  1—3,  de  flumiuibus  (43,  12). 

,,    1.  30  pr.,  de  usurpat.  et  usuc.  (41,  3). 

,,    de  actione  emti  venditi  (19,  1). 

,,    de  instructo  vel  instrumento  legato  (33,  7). 

,,    de  impensis  in  res  dotales  factis  (25,  1). 

,,    de  usiiris  et  fi-uctibus  rel.  (22,  1). 
Cod.  de  fructibus  et  litium  expensis  (7,  51). 
Dig.  de  usuris  1.  etc.  (22,  1). 
Cod.  de  usuris  (4,  32). 

Things.  Things  are  destined  to  minister  to  the  wants  of  man. 
A  thing-  is  an  object  that  exists  in  space  (Res  corporalis).'^ 
This  conception  of  a  thing  may  be  extended,  so  as  to 
comprehend  several  distinct  objects.  A  totahty  of 
things  may  be  conceived — a.  As  a  corporal  unity  com- 
posed of  objects  that  physically  cohere  the  one  to  the 
other.  Such  a  unity  is  termed  a  universitas  rerum 
cohaerentium,  as  a  herd  or  a  library;  h.  It  may  be  an 
incorporal  unity  of  objects  not  cohering  the  one  with 
the   other,  and   to  such  unity  the  expression  univer- 

Tiia  sitas  rerum  distantium  is  applied.  "Tria  autem  genera 
sunt  corporum;  unum,  quod  continetur  uno  spiritu  et 
G-rgece  r.mij.sm  vocatur,  ut  homo,  lignum,  lapis  et  sim- 
ilia;  alteram,  quod  ex  contingentibus,  hoc  est  pluribus 
inter  se  cohserentibus  constat,  quod  6ui'nfi,tievov  vocatur, 
ut  sedificum,  navis,  armarium;  tertium,  quod  ex  dis- 
tantibus  constat,  ut  corpora  plura  non  soluta,  sed  uni 
nomini  subjecta,  veluti  populus,  legio,  grex."f  But 
it  is  not  every  object  that  may  possibly  minister  to  the 
wants  of  man  that  is  capable  of  being  subjected  to  his 
legal  dominion.]:     To  this  class  belong  all  spiritual 


genera. 


*  Ees  iiicorporales  are  rights  which  exist  apart  from  the  property  itself. 

t  1.  30  pr.,  Dig.  de  usurpat.  et  usuc.  (41,  3). 

:;:  Ees  extra  commercium  as  contradistinguished  from  Res  m  commercio.    This 
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things,  that  is  to  say,  things  consecrated  and  used  for 
reliofious  purposes.     Such  thinp^s  are  denominated,  Res  ?es  divini 

.    .    .    .      .  .  juris  sacraj 

divini  juris.  Of  this  nature  also  are — Ees  sacne,  or  etc. 
things  absokitely  consecrated  to  the  service  of  God; 
Res  religiosa-,  or  consecrated  spots;  Res  sancUe,  that  is, 
things  placed  under  the  special  protection  of  the  State. 
Next  to  be  mentioned  are  those  things  which  are  termed 
"iies  communes  omnium,"  or  things  which  every  one 
must  of  necessity  enjoy.  To  this  class  belong  air  and 
running  water.  Finally,  there  are  things  denominated 
Res  puhlicce,  State  property,  as  roads  and  rivers.* 

Ulpianus  says: — "Viarum  qusedam  publicse  sunt, 
quaedam  privatse,  qusedam  ^icinales.  Publicas  vias 
dicimus,  quas  Graeci  /Saff/X/xa;,  nostri  praetorias,  alii 
consulares  vias  appellant.  Privatae  sunt,  quas  agrarias 
quidam  dicunt.  Vicinales  sunt  vise,  quas  in  vicis  sunt, 
vel  quae  in  vices  ducunt.  Has  quoque  publicas  esse 
quidam  dicunt ;  quod  ita  verum  est,  si  non  ex  collatione 
privatorum  hoc  iter  constitutum  est." — Cf.  Ulp.  1,  3, 
pr.  de  loc.  et  itinerib.  public  (43,  7).  ''Viae  vicinales 
quae  ex  agiis  privatorum  collatis  factae  sunt,  quarum 
memoria  non  extat,  pubhcarum  viarum  numero  sunt." 
1.  2,  s.  22,  Dig.  ne  quid  in  loco  publ.  vel  itin.  fiat 
(43,  8). 

Certain  difierences  subsisting  among  things  carry 
with  them  special  legal  consequences.     Such  are — 

classification  is  based  upon  a  possibility.  Another  classification  rests  upon 
the  reality  of  an  existing  thing ;  the  division  into  Ees  in  2)cttrimo?iw  and 
eoctra  patrimonium.  For  example,  a  knife  is  legally  a  thing  in  commercio, 
but,  if  at  any  time  it  be  under  the  donainion  of  no  one  person  in  particular, 
because  it  is  lost,  it  is  extra  patrimonium. 

*  There  is  a  distinction  between  flumijia  perennici,  and  torrentia.  The 
latter  are  private  property.  On  this  subject  see  further  Gains,  Comm.  note«, 
pp.  208  and  209.     Tomkins'  and  Lemon's  Edit. 


58  RIGHTS    IN    THE    SUBJECTIVE    SENSE. 

Moveables       I    Moveableiiess  and  Immoveableness. — Under  the 

and  Im- 
moveables, term  immoveables  are  included  the  soil  (Solum),  and 

the  things  of  the  soil  (Res  soli),  as  plots  of  land,  with 
the  plants  and  the  buildings  thereon.  Whatever  does 
not  belong  to  this  class  of  things  is  a  Moveable.  Move- 
ables are,  again,  divided  into  live  stock,  which  move 
by  virtue  of  their  own  living  powers,  as  slaves  and 
animals,  and  things  which  do  not  thus  move.  Accord- 
ing as  such  possess  the  power  of  locomotion  or  not, 
they  are  termed  moventes  or  mohilia. 
Fungibiies  2.  Pics  fimgihUes. — Fungible  things,  as  they  are  now 
fungibiies.  termed,  are  those  things  in  regard  to  which  it  is 
immaterial  whether  exactly  the  same  or  some  other 
thing  of  a  similar  kind  be  given  in  return.  Fungible 
things  are  money,  grain,  fluids,  unwrought  metal,  etc. 
Res  non  fungibiies  comprehend  all  those  things  not 
included  under  the  term  fungible. 

Mutui  datio  consistit  in  his  rebus,  quse  pondere, 
numero,  mensura  consistunt;  quoniam  eorum  datione 
possumus  in  creditum  ire,  quia  [Hal.  quae]  in  genere 
suo  functionem  recipiunt  per  solutionem  magis,  quam 
specie ;  nam  in  ceteris  rebus  ideo  in  creditum  ire  non 
possumus,  quia  aliud  pro  alio  invito  creditori  solvi  non 
potest. 
Consum-        3.  ^^5  consumtibUes,  consumable  things,  are  things 

tibiles.  1  ,.         .  .  .  .  . 

the  value  of  which  consists  in  their  use  or  consumption, 
such  as  provisions  and  money. 
Res  4.    Divisibility. — Things    are    physically    divisible 

(dividucc)  whenever  they  may  be  separated  into  parts 
without  destruction  of  their  substance.  When  a  thing 
is  thus  divided,  the  different  parts  are  termed  partes 
certce,  and  the  several  participators  are  said  to  possess 
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pro  diviso.  A  thing  is  said  to  be  juridically  divisible 
in  as  far  as  several  persons  may  possess  abstractly 
a  share  or  portion  of  it  (jjartes  incertce)*  which  they 
possess  'pro  indwiso.  This  mode  of  division  is  applic- 
able to  all  kinds  of  things. 

In  relation  to  each  other,  things  are  either  principal  Principal 

,    ^,  .  ■"■  ■"•        and  acces- 

objects  or  accessory  ones.    Principal  objects  are  those  sory things 
to  which  other  things  belong  as  accessory  parts.     A 
thing  that  is  accessory  is  determined  either  by  its  use 
or  by  its  natural  dependence  upon  the  principal  object. 
Accessory  things  are  divisible  into  four  classes. 

1.  Fruits. — Which  comprise,  first,  the  organic  pro-  Fmctus. 
ducts  of  a  thing ;  secondly,  other  uses  which  result  from 
the  thing; — advantages  which  accrue  from  it,  as,  for 
instance.  Interest.  These  are  designated  fructus  civiles, 
the  former  fructus  naturales.  These  may  be  possibly 
purely  natural  products  (fructus  naturales)  in  the  more 
limited  sense ;  or  they  may  have  been  created  by  the 
direct  agency  of  man,  in  which  case  they  are  termed 
fructus  ifidiistriales.  In  regard  to  fructus,  the  following 
distinctions  are  made : — Some  are  fructus  pendentes,  as 
still  in  connection  with  the  parent  stock;  othevs,  fructus 
separati,  or  fruits  severed  from  it;  other  fruits  are 
termed  percepti,  or  those  reduced  to  possession;!  others 
fructus  percipiendi,  a  term  applied  to  those  fruits  which 
might  have  been,  but  which,  in  point  of  fact,  have  not 
been  gathered.  These  have  been  called  neglected  fruits.]: 
Fructus  extantes  are  those  fruits  which  the  possessor 

*  The  entire  legal  right  is  divisible  according  to  the  quota  or  share, 
t  The  perce2}tio  is  of  importance  in  the  acquisition  of  the  property,  and  in 
the  remissio  mercedis. 
X  See  Gai.  Comm.  p.  221.     Tomkins'  and  Lemon's  Edit. 
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has  still  ill  hand ;  fructm  consumpti  those  consumed 
or  sold  by  the  owner.*  For  further  remarks  on 
Interest  see  hereafter. 

.ifcer^^^^  2.  Appurtenances. — By  which  term  are  understood 
things  which  are  dealt  with  as  parts  of  a  thing, 
without,  however,  being  actually  such.  These  follow 
the  fate  of  the  principal  object.  Immoveables,  as  also 
moveables,  may  possess  appurtenances.  No  presump- 
tion is  admissible  in  respect  to  their  quality,  for  this 
must  depend  upon  each  separate  case.  It  is  necessary 
to  consider — 1.  Whether  a  thing  is  destined  for  the 
absolute  use  of  another;  2.  As  to  the  duration  of  the 
appointment;  3.  As  to  the   realization  of  the  same. 

Outlays  or      3.  Outlausi   that  is,  expenditures  made  in  the  im- 

impensK.  . 

provement  of  a  thing.  When  made  for  the  preserva- 
tion of  property,  they  are  termed  necessary  (necessarice); 
but  where  the  outlays  increase  the  value  of  the  pro- 
perty or  improve  the  same,  utiles;  where  incurred  for 
the  purpose  of  making  the  object  more  agreeable,  vol- 
uptuaruv.  For  necessary  outlays,  impensce  necessarice, 
every  one,  save  the  thief,  has  a  right  of  detention.  For 
impensce  utiles  there  is  given  a  jus  tollencli  to  the  mala 
fide,  a  jus  retinendi  to  the  bona  fide  possessor.  For 
impensce  voluptuarioe  the  possessor  has  only  the  jus 
tollendi.  This  right  must  not,  however,  be  asserted 
in  a  manner  that  amounts  to  chicanery,  which  would 
be  the  case  if  the  accessory  thing  did  not  benefit  the 
owner ;  nor  where  compensation  for  outlays  is  tendered ; 


*  The  bona  fide  possessor  is  answerable  for  the  f7nichcs  eo:tantes  from  the 
period  of  the  litis  covtestatio,  and,  subsequently,  the  mala  fide,  possessor 
must  account  for  all  fruits.  On  the  Litis  contestatio  see  Tomkins'  Instit.  Rom. 
Law,  §  27. 
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nor  where  injury  has  been  done  to  the  dominant  pro- 
perty by  the  removal  of  that  which  has  been  added. 

4.  Accessory  Things:  (res  accessorice). — If  accessory  ^^^cesso- 
things  are  once  added  to  a  thing  they  are  afterwards 
regarded  as  part  of  it,  as,  for  instance,  alluvial  deposits. 
On  this  subject  see  also  hereafter.^ 

Section  IX. — Of  clie  different  kinds  of  Bights. 

Vou  Yangerow,  s.  19. 

Puchta,  ss.  46 — 71. 

Savigny  Syst.  IV.,  540  et  seq. 

According  to  their  object,  Rights  are  divisible  into  Rights. 
Personal  Rights,  Rights  of  Things,  and  Obligations. 
Personal  Rights  are  either  Rights  inherent  in  the  per- 
son himself,  or  such  as  are  acquired  over  another. 
Rights  over  a  third  person  are  Marital  Rights,  Paren- 
tal Rights,  Rights  of  Children,  and  Rights  of  Inheri- 
tance. Rights  of  Things  are  proprietary  Rights,  Rights 
over  the  property  of  another  (servitudes).  Things  are 
either  the  immediate  object  of  proprietary  relations,  as 
property,  possession,  severed  Rights  of  ownership ;  or 
they  are  mediate  to  the  same,  as  Obligations. 

The   relations   of  property  are  determined  by  the 
Rights  of  Property. 

Right  regarded  in  the  objective  sense,  and  classified 
accordingly,  is  divisible  into  lex  generalis,  and  specicdis, 
emanating  from  the  jus  commune  or  the  jus  singidare. 
A  right  which  is  not  founded  upon  a  legal  enactment,  Priviie- 
but  upon  a  constitutio  personalis,  is  termed  a  privilegium.  " 
Its  source  is  found  in  some  act  of  the  legislature.  The 
proof  of  such   grant   is   supplanted   by   immemorial 
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usage.  A  privilege  becomes  extinct  by  expiration  of 
time  (dies  ad  qucm) ;  by  renunciation;  by  the  destruc- 
tion of  the  object  to  which  it  is  attached ;  by  revoca- 
tion ;  by  non-user ;  or  by  the  death  of  the  grantor, 
where  the  privilege  was  limited  to  the  term  of  his  hfe. 

Section  X. — Origin  and  Termination  of  Eights. 

Von  Vangerow,  ss.  80,  111,  118,  119,  126,  132. 

Arudts,  ss.  56—91.     Puchta,  ss.  47 — 77. 

Gluck  IV.,  52,  54,  86,  167  et  seq.,  86,  472  et  seq.,  460;  V., 

468  et  seq.;  XXII.,  262;  XXXVI.,  357. 
Savigny  Syst.  III.,  120,  287,  204,  8  et  seq.,  99,  115,  258,  204, 

226;  IV.,  1,  536. 
Inst.  (2,  7);  Dig.  (XXXIV.  5);  Cod.  (8,  54),  de  donationibus. 
Cod.  de  revocandis  donationibus  (8,  56), 
1.  5,  Cod.  de  inoffic.  donat.  (3,  29). 

Cod.  de  donationibus,  qute  sub  modo  conficiuntur  (8,  55). 
Dig.  quod  metus  causa  gestum  erit  (4,  2), 
Cod.  de  his  qufe  vi  metusve  causa  gesta  erit  (2,  20). 
Dig.  (22,  6);  Cod.  (1,  18)  de  juris  et  facti  ignorantia. 

„     (4,3);        „     (2,  21)  de  dolo  malo. 
Cod.  plus  valere;  quod  agitur,  quam  quod  simulate  concipi- 

tur.  (4,  22). 
Dig.  de  conditionibus  institutiouum  (28,  7). 
Cod.  de  instit.  et  substit.  et  restit.  sub  coudit.  factis  (6,  25). 
,,     de  conditionibus  insertis  tarn  legatis  quam,  etc.  (6,  46). 
,,     de  bis  quae  sub  modo  legata  vel  Meicom.  reliuq.  (6,  45). 

Origin  of  a  A  EiGHT  implies  the  existence  of  a  subject  entitled  to 
^^   ■       its   possession.      A   Right  originates  and  terminates 
according  as  a  person  becomes  entitled,  or  ceases  so  to 
be.     The  origin  of  a  Right  is  termed  its  acquisition. 
Absolute    Its  termination  is  its  loss  by  the  person  in  whom  it  has 
tiVc  a*cqui-  existed.     Where  a  right  is  first  originated  with  acqui- 
sition, it  is  denominated  an  absolute  acquirement ;  if 


sition. 
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it  have  already  existed  in  a  third  person,  it  is  said  to  be 
relative  acquisition.  Agreeing  with  this  classification 
in  some  measure,  though  not  identical  with  it,  is  that 
of  original  acquisition,  or  acquisition  independent  of 
the  right  of  a  third  party,  and  derivative  acquisition, 
or  acquisition  by  transmission.  In  derivative  acquisi- 
tion two  cases  must  also  be  distinguished :  First,  The  Succession 
right  as  possessed  by  the  owner  in  the  first  instance 
passes  to  the  transferee,  who  steps  into  his  place  {"siic- 
cedit  in  locum  ejus.")  Such  an  acquisition  of  the  rights 
of  another,  if  made  in  accordance  with  some  legal 
relation,  is  termed  Succession.  Succession  occurs 
either  as  to  certain  or  special  rights  (singular  succession), 
or  it  may  be  to  the  entire  property  (universal  succession). 
Secondly,  Of  the  right  as  possessed  by  the  person 
originally  entitled  a  portion  only  may  pass  to  the 
party  acquiring  it,  or  to  the  transferee. 

The  matters  of  fact  presumed  in  the  acquisition  of 
a  Eight  are  either  acts  done  with  a  view  to  its  acquisi- 
tion, or  involuntary  acts  resulting  in  the  same  conse- 
quences, as,  for  example,  forfeiture  ;  or  the  acquisition 
takes  place  ipso  jure,  in  consequence  of  events  arising 
apart  from  the  will  of  the  person  acquiring. 

Rights  also  terminate  either  by  some  act  on  the  part  Termina- 
of  the  person  entitled,  or  independently  of  the  same.*  Rights. 
The  cause  that  gives  rise  to  the  termination  of  the 
right  may  be  such  that  the  right  instantly  ceases  on 
its  coming  into  operation  {ipso  jure).     Other  causes 
resulting  in  the  invalidating  of  a  right,  do  not  possess 

•  Facts,  witL.  whicli  are  linked  the  origin  and  termination  of  a  right,  are 
designated  modes  of  origin  and  termination.  They  are  like  the  rights  them- 
selves, variable  in  their  nature. 
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the  effect  of  annulling  it,  but  only  render  the  same 
inoperative  (ope  exceptionisjr  A  loss  which  has  its 
origin  in  the  intention  of  the  person  entitled,  and  has 
been  incurred  with  a  view  of  benefiting  a  third  party, 

Alienation  jg  termed  Ahenatiou  (alienatio).  AHenation  and  acqui- 
sition, it  is  manifest,  must  always  go  hand  in  hand. 
According  to  the  Roman  Law,  the  smallest  possible 
rights  were  ahenable.  Where  no  transfer  of  a  right 
to  a  third  party  is  contemplated,  the  intentional  loss 

Rennncia-  incuri'ed  is  termed  a  Renunciation.     In  every  Renun- 

tion. 

ciation  there  is  presumed,,  firstly,  The  capacity  of 
the  person  to  renounce,  and  declared  animus  renun- 
ciandi;  in  ObHgations,  and  in  Pawn,  the  acceptance 
of  a  substituted  Debtor.^  An  executed  renunciation 
is  in'e vocable.  Renunciations,  however,  it  is  to  be 
observed,  are  never  presumed. 
Donation.  )^  special  mode  of  ahenation  is  known  as  Donation 
or  Gift  (donatio).  Donation  or  Gift  always  impUes  the 
actual  diminution  of  the  property  of  one  person  in 
favom*  of  another,  incurred  with  the  ''animus  donandi," 
and  received  by  the  donee  with  the  intention  of 
accepting  the  same.  A  Donatio  is  either  perfecta 
or  imperfecta,  according  as  it  is  conditional  or  un- 
conditional. A  Donation  may  be  made  in  almost 
every  form  as  by  a  dan',  a  liberare,  or  an  ohligare.  A 
intervivos  Donation  is  made  either  inter  vivos,  or  mortis  causa ;  in 
causa.  the  Hfetime  of  the  donor,  or  upon  his  death  taking 
place.    No  special  form  is  needed  to  complete  the  act  of 


•  An  adrerse  right  Ls  established.  The  important  distinction  between  a 
right  void  ipso  jure  and  ope  exceptimiis,  a  Toidable  or  inoperative  right,  is 
this :  the  former  is  absolutely  void,  the  latter  may  be  repaired.  According 
to  the  older  Roman  Law  this  distinction  was  still  more  import:ant. 

t  When  property  i-j  concerned,  the  will,  the  intention,  alone  suffices. 
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Donation.  Many  persons,  are,  however,  prohibited  from 
making  Donations.  Thus,  the  stewards  of  another's 
property,  such  as  Tutors  and  Procurators,  cannot 
make  Donations  to  each  other.  Neither  can  husband 
and  wife.  Gifts  exceeding  500  SoUdi  must  be  judici- 
ally published,  as  also  Donations  of  rent  charges, 
if  extending  over  a  certain  number  of  years,  and  when 
exceeding  the  above-named  sum.'  Donations  by  and 
to  the  Regent  need  not  be  judicially  published;  nor 
gifts  made  to  ransom  prisoners ;  nor  such  as  are  made 
to  restore  dilapidated  houses;  nor  dotal  gifts — dos. 
Donations  may  also  be  made  from  subordinate'  consi- 
derations, such  as  rewards  for  past  services  (donatio 
remuneratoria);  in  furtherance  of  some  particular  object 
(donatio  suh  modo);  where,  however,  only  that  which 
remains  as  a  residue  is  to  be  the  gift,  after  the 
performance  of  some  act  required;  an  action  lies  on 
the  part  of  the  donee  for  the  delivery  of  the  gift. 
The  donor,  however,  may  avail  himself  of  the  hene- 
Jiciuni  competentia-.  The  donee  is  only  subject  to 
eviction  when  he  has  caused  some  damage  to  the 
donor,  or  when  the  donee  has  promised  that  he 
would  submit  to  it.  Interest  for  delay  is  not 
allowed.  As  the  rule,  a  gift  once  made  inter  vivos 
is  irrevocable.  The  exceptions,  however,  to  this  rule 
are  the  following: — 

1.  In  cases  of  gross  ingratitude;  (injury,  the  causino:  ^^^^"\ 

"^ifts   inter 

of  pecuniary  losses  to  the  donor,  acts  endangering  his  ?ivos,  are 
life,   non-performance    of   obligations   resulting  from  '^"°*^" 
promises.)     The  action  that  lies  in  such  cases  is  that 
of  the  vindictam  spirans. 

2.  In  the  case  of  the  subsequent  birth  of  children. 


Acts, 
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3.  In  the  case  of  the  violation  of  the  legitimate 
portion  (reductio). 

Gifts  in  contemplation  of  death  (mortis  causa  dona- 
tiones)  will  be  more  fully  considered  under  the  chapter 
on  the  Law  of  Inheritance,  as  they  have  a  strong 
resemblance  to  legacies.  For  the  origin  and  termina- 
tion of  Rights  two  things  are  of  importance — namely, 
certain  Acts  and  Time. 

1.  Acts. — Every  operation  of  the  will  upon  the  exter- 
nal world  is  denominated  an  act.  It  is  only  such,  only 
overt  acts  that  are  termed  juridical.  Acts  are  divisible 
into  positive  acts,  or  acts  of  commission ;  and  negative 
ones,  or  acts  of  omission ;  allowable,  and  forbidden  or 
delicts;  possible,  and  impossible.  Acts  which  have  in 
view  juridical  results  are  termed*  legal  transactions 
(Bechtsgeschdfte).  It  is  quite  possible  that,  in  addition 
to  the  object  aimed  at,  other  results  may  follow  which 
were  not  contemplated — as,  for  example,  in  entering 
upon  an  inheritance.  In  illegal  acts  consequences 
result  quite  independently  of  any  act  of  volition  on  the 
side  of  the  wrongdoer.  Every  juridical  act  presup- 
poses the  capacity  of  volition,  or  the  direction  of  the 
will  to  a  given  end  (resolve),  and  the  manifestation 
or  declaration  of  the  same. 
Volition.  a.  Capacity  of  Volition. — Incapability  of  volition 
involves  also  incapacity  to  act.  Hence  the  insane,  the 
child  under  seven  years  of  age,  the  juridical  person, 

*  Legal  transactions  are  either  unilateral  or  liilateral ;  the  iirst  where  the 
declaration  of  the  -will  proceeds  simply  from  one  person  ;  for  example,  as  in 
the  case  of  occupancy  ;  the  second  where  several  persons  concur  in  establish- 
ing a  legal  relation  {paclum  est  duoncm  phiriumve  in  idem  pladtum  cmisensus). 
This  division  is  not  identical  with  that  which  is  employed  in  defining  unilate- 
ral and  multilateral  contracts. 
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cannot,  strictly  speaking,  act ;  but,  by  a  fiction  of  law, 
the  capacity  to  act  is  presumed  in  the  last  instance. 

b.  Direction  of  the  Will. — This  presumes  an  insight 
into  the  object  aimed  at,  and  also  into  the  means  em- 
ployed. Persons  lacking  such  insight  are  restricted  in 
their  power  of  action.  As  infants''  (impuheres);  minors 
(as  regards  alienation);  and  judicially  adjudged  prodi- 
gals, f  In  point  of  law,  as  the  rule,  it  is  a  matter  of 
indiflference  what  the  motive  may  have  been  that  has 
prompted  the  will  in  a  certain  given  direction.  Motives 
are,  however,  in  some  exceptional  instances  of  import- 
ance both  in  legal  transactions,  as  well  as  in'  dehcts 
or  wrongs ;  as  in  Coercion,  Mistake,  Fraud.  Coercion  t'oercion. 
may  be  twofold,  that  is,  vis  conipulsiva,  which  is 
mental,  and  psychological  in  its  character;  and  vis 
ahsoluta,  or  physical  force.  The  employment  of  force 
does  not  nullify  an  act  done,  but  it  may  exempt  from 
its  more  serious  consequences. :|:  In  such  a  case  the 
presumptions  are,  that  there  are  what  is  termed  metiis 
injustus  ex  parte  inferentis,  a  metus  nou  vani  hominis,  a 
metus  majoris  malitatis,  and  a  metus  directed  against 
the  person  himself  under  coercion. 

The  effect  of  error  or  mistake  upon  acts  involving  Error. 
the  exercise  of  the  will  is  cognisable-  «.    Where  the 
mistake  excludes  the  exercise  of  the  will,  in  which  case 

*  By  the  aid  of  a  tutor  {tutore  auctore)  tliey  are  rendered  capatle  of  acting. 
Sine  tutore,  minors,  that  is  imjniberes,  can  only  acquire  rights.  Not,  as  the  rule, 
commit  crimes  ;  but  Malitia  aetatem  siqrplet.,  Tom.  &  Lem.  Gaius.,  p.  563. 

t  They  are  treated,  so  to  speak,  as  if  they  had  no  property  {interdiciticr 
honorum  administratio).     They  may  be  guilty  of  criminal  offences. 

t  For  bona  fide  contracts  there  is  given  the  action  ex  cmitractu.  For  con- 
tracts stricti  juris,  the  actio  quod  metus  causa,  and  the  in  intcgr^im  restitutio; 
where  no  perfonnance  has  taken  place,  the  exceptio  metus.  The  legal  remedies 
pro2}ter  metum  operate  in  rem. 
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the  maxim  applies  errantis  nulla  est  voluntas ;  (3.  Error 
excludes  dolus  and  mala  fides,  and  consequently  all 
legal  disadvantages  that  may  result  from  them  ; 
7.  Where  there  is  bona  fides,  and  advantages  accrue, 
although  a  person  act  under  an  erroneous  impression 
of  being  in  the  right,  and  though  he  be  really  in 
error,  still  the  bargain  cannot  be  set  aside*;  3.  Mis- 
take protects  against  loss,  in  many  cases  when  there  is 
delay;!  s.  Mistake  entitles  to  restitution;  2^.  Mistake  on 
the  part  of  a  creditor  excludes  the  application  of  the 
rules  of  law  arising  out  of  the  Senatus  Considtum  Mace- 
donianum  and  VeUejanum;  n-  The  actions  given  by 
the  Aediles  presume  mistake;]:  6.  Condictio  indehiti  is 
founded  on  a  presumption  of  error.  As  a  rule,  regard 
Error  is  paid  ouly  to  an  excusable  mistake,  or  Error  Justus, 
as  it  is  termed ;  and  it  is  contrary  to  rule  to  say  that 
a  mistake  in  fact  (Error  facti )  only,  not  a  mistake 
in  law  (Error  juris),  is  to  be  regarded.  Mistake  in 
law  is  excusable  where  the  party  in  error  has  had  no 
opportunity  of  ascertaining  the  law ;  but  here  the 
burden  of  proof  lies  on  him  who  makes  the  assertion.  § 
On  the  other  hand,  any  mistake  in  fact  is  prejudicial 
where  it  arises  from  gross  neglect.  In  cases  of  mistake 
in  fact  the  remedy  is  in  damnis  and  in  compendiis ; 
in  the  case  of  mistake  in  law  the  remedy  lies  in  damnis 
only.  1 1 

*   Usucapion.     Actio  Publiciana. 

t  In  tempus  utile  the  periods  of  time  wliicli  have  been  allowed  to  lapse 
under  some  mistake  are  not  reckoned. 

J  The  purchaser  is  under  a  misconception,  is  not  aware  of  the  statutable 
illegality  inherent  in  the  thing  sold. 

§  Si  quis  copiam  jurisconsultorum  non  habet.  There  are  privileged  per- 
sons, namely,  soldiers,  women,  minors,  the  ignorant  ( rustici. ) 

II   By  Damnum  is  to  be  understood  the  positive  and  negative  injury,  and  is 
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The  third  motive  which  must  be  considered  is  that  of  Fraud. 
fraud  (dolus),  which  is,  the  intentional  use  or  presen- 
tation of  an  error,  from  a  greed  of  gain.  Where  the 
mistake  is  such  as  to  exclude  the  action  of  the  will  of 
the  person  in  error,  the  act  becomes  absolutely  null 
and  void.  In  all  other  cases  the  remedy  is  the  same 
as  in  the  case  of  Metiis.  The  actio  doll  is  an  action 
m  personam,  not  an  action  in  rem. 

c.  Expression  of  the  Will. — The  will  must  be  mani-  Manifesta- 

,  tiou  ot  the 

fested  by  some  external  act :  it  must  be  declared.  This  wm. 
is  required  in  order  that  by  the  realisation  or  declara- 
tion of  the  intention  it  may  be  shown  that  the  party 
wills.  The  declaration  by  which  a  person  is  regarded 
as  giving  expression  to  his  will  is  termed  consensus. 
It  may  be  either  express  {consensus  expresses),  or  tacit 
(consensus  tacitus.)'^  Such  consensus  is  evidenced  by 
acts  fi'om  which  the  will  is  presumed.  These  acts  are 
termed  conclusive  acts.  The  mode  in  which  the  will 
is  expressed  determines  the  form  of  the  legal  transac- 
tion. There  are  certain  definite  forms  prescribed  by 
law  for  certain  legal  acts.  These  are  termed  formal 
or  solemn  acts.f  The  declaration  and  also  the  will 
must  co-ordinate  or  agree  with  each  other.  A  legal 
transaction  where  the  will  and  its  declaration  are 
purposely  made  to  differ,  so  that  something  else  is 
intended,  and  not  that  which  is  actually  done,  is 
termed   a    simulated   transaction.     Only  that   which 

termed  either  damnum  emergens  or  liocmm  cessans.  By  compendium  is  under- 
stood the  gain  which  would  not  have  acci-ued  to  a  person  but  for  some 
mistake.     Mistake  in  law  is  not  allowed  in  Usucapion  oifnictus  naturales. 

*  Silence  suffices  under  certain  circumstances,  as  where  a  person  has  re- 
mained silent,  when  he  might  or  ought  to  have  spoken. 

f  Hence  deaf  and  dumb  persons  are  excluded  from  many  legal  transactions. 

G 
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was  intended  has  validity,  not  that  which  is  simu- 
lated. {Plus  valet  quod  agitur  quam  quod  siimdate 
concipitur.)  He  who  maintains  that  he  has  been 
simulating  must  prove  it.  Frequently  the  disagree- 
ment between  the  will  and  its  declaration  is  not 
intended,  but  is  unpremeditated  and  consequent  upon 
some  mistake ;  or  it  results  from  some  imperfect  mode 
of  expression.  As  applicable  to  such  a  case,  the 
rule  "errantis  nulla  est  voluntas"  has  already  been 
mentioned.  The  imperfection  of  the  expression  used 
renders  the  declaration  either  ambiguous,  where  the 
meaning  said  to  be  in  accordance  with  the  will 
has  to  be  ascertained  by  interpretation;*  or  the 
utterance  of  the  will  is  of  no  effect  as  expressive  of 
the  intention  of  the  parties;  in  which  case  no  legal 
transaction  is  perfected. 

Protest.  To   guard   against   a   prejudicial   interpretation   of 

acts  as  representing  the  intention  of  the  parties,  Pro- 
test is  sometimes  employed.  This  is  available  not 
only  in  the  case  of  our  own  acts,  but  also  in  those  of 
others.     Related  to  Protest  is  what  is  denominated 

Reserva-     Reservatioti.     This  takes  place  in  transactions  when 
in  the  transfer  of  a  right   or   rights,   some  right  is 

*  In  interpreting  the  law  it  is  necessary  to  i)ear  in  mind  that  intention 
and  its  declaration  are  equally  essential.  Where  the  intention  is  conveyed 
by  the  employment  of  words,  the  person  interpreting  must  render  the  mean- 
ing conformably  to  the  ordinary  acceptation  of  the  words  used.  It  is  only 
when  the  meaning  is  utterly  obscured  that  regard  must  be  paid  to  the  peculi- 
arity of  the  speaker's  diction,  or  to  the  usage  of  words  in  his  native  place. 
Finally,  the  meaning  must  be  taken  in  such  a  sense  as  shall  not  invalidate  or 
set  aside  the  transaction  {rei  gerendce  aptior).  It  may  also  be  observed  that, 
where  a  doubt  exists,  the  interpretation  is  in  favour  of  the  person  liable  ;  and 
further,  that  certain  " Caiosce favoraMles"  exist  in  which  an  interpretation 
favourable  to  certain  parties  is  allowed,  such  as  dos  in  favour  of  the  wife, 
in  the  case  of  liberty,  and  also  in  testamentary  dispositions. 


tion. 
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reserved  from  the  complex  of  rights  which  has  been 
transferred.     The   following   questions   may   be  sug- 
s^ested : — May  not  the  intention  be  carried  out  by  the  Represeu- 
intervention  of  a  third  person?    Or  may  not  a  tlnrd 
person  act  on  behalf  of  another  ?    Or  may  not  acts  be 
done  on  behalf  of  another  which  shall  be  deemed  as 
legally  valid,  and  as  binding  as  though  the  principal 
himself  had   performed   them  ?     In   answer   to  such 
questions  it  may  be  stated  that  illegal  acts  allow  of  no 
representation.  Again,  in  legal  transactions,  as  the  rule, 
representation  is  excluded.     Further,  in  certain  cases, 
the  agent  must  possess  a  special  qualification,  which 
renders  the  performance  of  all  acts  except  by  a  properly 
qualified  person  void.     Exceptionally,  however,  rights  By  whom 
may  be  acquired — 1.  By  persons  who  are  under  our  miry  be 
potestas,  or  representatives  by  necessity;    2.   By  free '^'"'^"'''' ' 
representatives.    But  according  to  the  Modern  Law  the 
representative  acquires  in  the  first  instance  both  the 
rights  and  liabilities  for  himself,  and  those  under  him 
take  these  only  mediately  through  him.     There  are, 
however,  acts  which  cannot  be  effected  through  the 
person  of  a  representative.     For  example,  the  making 
of  a  will.     Bepresentation  may  have  its  origin — 1st,  S[,^sJ^°/ 
By  virtue  of  certain  relations  conferring  authority,  as  tation. 
by  the  potestas;  2nd,  By  the  constitution  of  a  juridical 
Person;    3rd,  By  virtue  of  some   office,  or  by  com- 
mission.    An   authorised   representative  is   termed  a 
Procurator;   the   one   by  whom  he   is   empowered  is  The  Pro- 
called   the  Domiims.     The   representative  of  a  juri- 
dical Person  is  the  representative  of  its  will,  not  so 
the  Procurator.     His   acts   only  affect    the   principal 
in  so  far  as  they  are  consonant  with  the  intention  of 
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the  Domimis.  The  Procurator  is  bound  to  act  in 
pursuance  of  the  power  delegated  to  him  (Procura). 
A  power  of  attorney  (Procura)  may  be  special  or 
general,  according  as  it  defines  the  business  to  be  done 
Procurator  or  not.     A  Procurator  omnium  hononim  may  either  only 

omnram  i  •  i  i  o 

bonorum.  havo  the  Custodia,  that  is,  the  charge  or  care  oi 
maintenance  ;  or  he  may  be  entrusted  with  the  Admin- 
istratio,  that  is  to  say,  the  entire  management  of  the 
property.  Only  in  the  latter  case  is  he  allowed  to 
ahenate ;  but  he  is  not  permitted  to  do  anything  from 
motives  of  mere  liberality.  When  the  Procurator 
has  received  no  special  instructions  to  guide  him  in 
the  administration  entrusted  to  his  charge,  he  is  said 
to  have  a  Libera  Administratio ;  but,  even  in  the 
Libera  Admiiiistratio,  he  must  be  guided  by  the  pro- 
bable will  of  the  Domiinis,  for  it  is  his  duty  not  to 
alienate,  except  in  cases  of  necessity.  The  acquies- 
cence in  the  transaction  of  another,  of  which  mention 
has  just  been  made,  must  precede  the  transaction  to 
which  it  has  reference.  But  it  may  take  place  subse- 
quently; and  in  this  case  the  consent  given  to  that 

Ratifica-  wliicli  lias  been  done,  is  termed  Batification.  This 
especially  occurs  where  a  third  party  has  disposed  of 
an  object  for  the  alienation  of  which  he  possessed  no 
legal  authority.  Acquiescence  may  occur,  however, 
by  virtue  of  the  Ratification  of  one's  own  prior  acts  in 
some  business  in  which  one  has  the  option  either  of 
rescinding  or  of  revoking  the  same.  In  the  latter 
instance  Retrotraction  takes  place;  in  the  former  it 
does  not  necessarily,  and  certainly  not  where  the  duly 
acquired  rights  of  a  third  party  may  be  prejudiced,  or 
where  the  legal  transaction  intended  to  be  confirmed 


tion 
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could  not  be  amended  by  any  Eatification.     In  the 

latter  instance   it   takes   effect   from  the  moment  of 

the  remedying  of  the   defect.     There  is  a  Ratihabitio 

expressa,  et  tacita,  by  the  conclusive  acts  of  a  party. 

Formal  matters  admit  of  no   Ratiliabition,  for  they 

must  be  made  in  accordance  with  the  prescribed  forms. 

The  matter  or  substance  of  a  legal  transaction  is 

determined  on  the  one  hand  by  the  will  of  the  party ; 

on  the  other  hand  it  is  regulated  by  the  lawful  nature 

of  the  leojal  transaction.     The  essential  elements  of  a  Essentials 
o  _      _  01  a  trans- 

transaction,  without  which  the  transaction  itself  could  action. 

have  no  existence,  and  upon  which  even  the  will  of 
the  party  can  have  no  influence,  are  termed  Essentialia 
negotii.  Constituent  parts  which,  under  the  presup- 
position of  the  existence  of  an  act,  are  its  legal  and 
natural  consequences,  which  also  may  be  subject 
to  the  control  or  change  of  the  will,  are  termed 
Katuralia  negotii.  Incidental  collateral  appointments 
which  are  entirely  dependent  upon  certain  stipulations 
are  designated  Accidentalia  negotii.* 

Collateral  appointments  modify  the  principal  ones, 
which  they  have  power  to  extend,  to  confirm,  or  to 
hmit.  Such  are  Conditions,  Days,  and  Modes.  Under 
the  term  Condition  (Conditio),  we  understand  that  Conditio. 
undetermined  matter  of  fact  upon  the  taking  place  or 
not  taking  place  of  which  legal  consequences  are  made 
to  depend.!  A  Condition  is  termed  Suspensiva  where  Suspen- 
the  commencement,  Eesolutiva  where  the  termination,  soiutiva, 

etc. 

•  He  who  maintains  tlie  essentiale  must  prove  it.  The  naturaU  is  pre- 
sumed, except  where  it  is  something  veiy  unusual.  The  accidentale  must  be 
proved. 

t  For  example,  a  legal  transaction,  wholly  so  or  in  part. 
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of  a  legal  transaction  is  dependent  on  it.  The  Condi- 
tion is  termed  Negatiua  or  Ajjirmativa,  according  as 
the  validity  of  a  transaction  is  made  to  depend  upon 
some  event  happening  or  not  happening,  as  the  case 
may  be.  It  is  designated  Potestativa  if  the  uncertain 
event  is  a  perfectly  free  positive  act  of  the  party 
who  must  create  it.  Where  the  circumstance  is  an 
accidental  event,  it  is  designated  Casiialis.  Where 
it  consists  of  an  admixture  of  freedom  and  chance,  it 
is  termed  Mixta.  Where  an  uncertainty  exists  as  to 
the  occurrence  of  a  Condition,  the  phrase  Conditio 
pende.t  is  used;  where,  however,  it  has  taken  place, 
Conditio  existet;  where  the  same  has  failed  altogether, 
Conditio  deficit.  A  transaction  entered  upon  subject  to 
a  Conditio  Suspensiva  does  not  exist  pending  the  con- 
tinuance of  the  Condition  (pendente  eonditione),  though 
when  a  transaction  has  been  made  under  a  Conditio 
Resolutiva,  it  is  regarded  as  existing,  notwithstanding 
the  deficiente  Conditio nc.  The  existence  of  a  Suspensive 
Condition  gives  rise  to  the  actual  relations  dependent 
upon  its  taking  place.  With  the  existence  of  the  Coii- 
ditio  Resolutiva  the  relation  ceases.*  The  change  thus 
effected  dates  from  the  day  of  the  inception  of  the 
transaction.  It  originates  and  terminates  retrospec- 
tively; hence  the  maxim,  "Conditio  cxistens  retrotrahitur 
ad  initium  negotii."  The  Affirmative  Condition  is 
perfected  the  very  instant  the  conditional  event  occurs 
in  the  manner  in  which  the  stipulator  intended. 
The  Negative  Condition  is  regarded  as  fulfilled 
whenever  a  "factum  contrarium"  has  become  utterly 

*  Property  reverts  ipso  jure,  there  arises  not  merely  an  obligation  ad  rem 
restituendam. 
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impossible.  The  non-fulfilled  Condition  is,  by  a  fiction 
of  law,  supposed  to  have  taken  place  whenever  he  who 
would  become  liable  upon  the  Condition  being  accom- 
plished, renders  by  his  own  acts  the  performance 
impossible :  so  also,  if  the  party  to  be  benefited  renders 
the  happening  of  the  conditional  event  impossible  by 
an  act  of  his  own ;  for  in  this  instance  he  is  presumed 
to  have  waived  his  riffht.''  There  are  numerous  Pseudo  J^semio 

'-'  _  Conditions 

Conditions — Conditiones  inprcesens  vel  prceteritum  relatce; 
Conditiones  necessarice — that  is,  those  of  which  it  is 
certain  that  they  must  arise,  or  that  they  cannot 
possibly  take  place;  Conditiones  impossihilcs — that  is, 
impossible  according  to  the  nature  of  the  legal  en- 
actments ;  Conditiones  turpes,  immoral  conditions ; 
Conditiones  tacita',  or  juris — namely,  Conditions  that 
uphold  a  state  of  things  which,  by  the  nature  of  the 
legal  transaction,  might  have  been  already  suspended. 
Certain  Conditions  are  inadmissible :  Impossible 
Conditions!  are  regarded  as  if  they  had  never  been 
inserted  by  the  testator  in  his  will;  also  Conditiones 
turpes,  and  Conditions  incompatible  with  the  nature  of 
the  transaction,  for  instance,  in  the  case  of  marriage. 
In  every  transaction  the  Conditio  perplexa — that  is  to 
say,  a  Condition  opposed  to  the  very  nature  of  the 
transaction  itself,  is  inadmissible.  In  all  such  cases 
the  transaction  becomes  null  and  void. 


*  This  conse([uence  does  not  ensue  Avheiiever  the  existence  of  the  Condition 
is  dependent  upon  the  \vill  of  the  party  conditionally  entitled  or  conditionally 
bound;  and  for  this  reason,  that  it  remains  ydx\\  them  to  permit  the  existence 
of  the  Condition. 

t  Ec[ually  so  those  which  are  of  so  perplexing  a  character  that  their  diffi- 
culty amounts  to  an  impossibility.  It  is  immaterial  M'hetherlthe  person 
imposing  the  condition  knew  of  this  or  not. 
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Time.  Time  (Dies),  by  which  is   to   be   understood   that 

moment  or  period,  upon  the  arrival  of  which  certain 
legal  consequences  depend.  This  point  of  time,  how- 
ever, must  not  be  uncertain.*  It  is  this,  indeed,  which 
marks  the  difference  between  the  period  of  fulfilment 
or  Dies,  and  the  Condition  (Conditio).  The  Condition 
affects  the  existence  of  the  relation,  not  so  the  Dies. 
The  latter  concerns  the  enforcement  of  the  validity  of 
the  relation  affecting  the  exercise  of  the  right ;  it 
suspends  the  Dies  veniens,  not  the  Dies  cedens;  the 
Conditio  suspends  the  Dies  cedens  and  veniens.  The  Dies 
is  either  a  quo  or  ad  quern.  The  termination  ad  quem 
does  not  annul  the  relation  ipso  jure,  but  only  super- 
sedes it  by  the  aid  of  a  plea  or  exceptio.  Retrotraction 
cannot  take  place.  The  appointment  of  a  fixed  time 
(Dies }  is  not  admissible  in  all  transactions;  for  example, 
in  the  institution  of  an  heir. 

Mode.  Modus. — Mode  is  the  charge  which  any  one  who 

gives  a  thing  imposes  upon  it,  as  the  purpose  and 
intention  of  the  Gift.  Hence  it  points  to  the  deter- 
mination of  the  object.  The  charge  must  neither  be 
reciprocal  in  its  nature,  nor  suspend  (sub  modo)  the 
rights  that  have  been  granted.  The  Modus  has  in  its 
very  nature  something  of  a  compulsory  character. 
The  donor  and  his  heirs  are  entitled  to  an  action  for 
performance  in  the  case  of  lucrative  transactions,  also 
for  restitution  (condictio  causa  data  causa  non  secuta). 
In  certain  cases,  as  an  exception,  the  Modus  is  not 
enforcible  when  it  ordains  an  impossibility,  or  creates 
the  charge  in  the  sole  interest  of  the  party  burdened, 

*  The  When  may   be  unccitaia.     The  Dies  inccrtiis,   if  it  be   uncertain 
whether  it  happen,  is  a  Condition. 
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or  where  the  party  benefited  is  unable  to  perform  that 
which  is  required  of  him  without  fault  on  his  part,  or 
where  the  charge  imposed  was  not  made  on  account 
of  the  Modus. 

It  has  been  already  stated  that  the  requisite  for  a 
legal  transaction — indeed,  for  any  business  transaction 
— implies  the  capacity  to  act.  But  a  further  requisite 
of  a  legal  transaction  is,  that  the  business  itself  should 
be  both  possible  and  lawful,  otherwise  it  is  null  and 
void.  And  lastly,  the  actual  completion  of  the  trans- 
action is  necessary,  and  that  too,  possibly,  in  the 
form  prescribed  by  law. 

When  in  a  legal  transaction  some  lawful  requisite  is 
wanting,  the  transaction  becomes  void  (nihil  agitj. 
This  defect  in  a  lawful  requisite  may  have  been  present 
from  the  very  commencement  of  the  transaction,  or 
it  may  have  arisen  subsequently.''^  In  either  case, 
the  invalidity  manifests  itself  either  as  an  absolute 
nullification  of  the  transaction  (ncgotiwn  milium,  inutile) 
— that  is,  it  becomes  ?pso  jure  void  at  law;  or  the 
transaction  becomes  voidable,  or  to  use  the  expression 
of  Judge  Story,  it  is  "  rescindable : "  the  transaction, 
however,  remains  valid  until  set  aside  at  the  request  of 
one  of  the  parties  interested,  f  or  till  its  effect  is  con- 
tested by  means  of  a  plea  (ope  exceptionisj.  That  which 
is  invalid  does  not,  however,  destroy  that  which  is  valid. 
Where  the  parts  unaffected  still  continue  in  force,  thus  Conver- 
constituting  a  new  transaction,  such  a  continuance  is 

*  But  a  testament  that  becomes  void  after  it  is  made,  has  the  effect  of  ren- 
dering a  former  one  likewise  void. 

t  There  is,  however,  no  querela  nullitatis.  The  actions  brought  must  be 
the  same  actions  as  would  be  employed  if  no  legal  transaction  had  existed  at 
aU. 


tions 
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termed  a  Conversion. '^  The  validity  of  a  transaction 
dates  from  the  time  of  its  inception.  If  void  from 
its  very  commencement,  the  invahdity  becomes  irre- 
mediable, and  the  removal  of  the  cause  will  not 
remedy  the  flaw.  Hence  the  rule  of  Cato — "Quod 
ab  initio  vitiosum  est,  non  potest  tractu  temporis 
convalescere."  A  voidable  or  rescindable  transaction 
may,  however,  convalesce. 

Time  is  the  second  principal  cause  of  the  origin  and 
termination  of  rights.  Time  exercises  a  threefold 
influence: — a.  At  certain  periods  certain  judicial  mat- 
ters cannot  be  performed  (fericej;  h.  At  certain  periods 
certain  juridical  acts  must  be  undertaken,  such  periods 
are  denominated  Terms,  fixed  periods  of  time;  c.Upon 
the  expiration  of  those  periods  of  time  in  which  a 
certain  condition  of  things  has  existed.  Eights,  or 
certain  relations  in  fact,  upon  which  juridical  efl'ects 
depend,  are  entirely  changed.  Thus,  there  may  be 
an  entire  change  of  ownership  effected  by  the  length 
of  the  time  of  possession,  when  there  has  been  an 
"animus  rem  sibi  habendi."|  To  this  category  belong 
those  rules  of  law  which  are  known  under  the  generic 
Prescrip-  term  of  Prescriptions — change  of  rights  by  the  expira- 
tion of  a  given  time,  in  which  they  are,  or  are  not, 
exercised.  The  phrase  "Acquisitive  Prescription"  is 
employed  when  a  right  is  acquired,  and  ' '  Extinguishing 
Prescription"  when  such  is  forfeited.  It  is  not  unusual 
for  these  to  concur. 

*  A  Conversion  requires  that  those  who  have  the  control  of  the  transaction, 
the  "Disponents,"  as  they  are  termed  by  civilians,  or  the  contracting  parties 
eventually  give  their  consent. 

+  See  also  on  the  doctrine  of  the  "Cretio." — Comni.  Gains  II.,  164 — 173, 
and  note  k,  pp.  347,  348.     Tomkins'  and  Lemon's  Edit. 
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There  are  three  divisions  of  time  necessary  to  be  T'-irie 

•^  _     division  of 

noticed;  namely,  days,  months,  and  years.  A  day  is  time. 
miderstood  to  consist  of  twenty-four  equinoctial  hours. 
Months  are  of  various  lengths.  A  calendar  month 
has  thirty  days.  The  year  comprises  three  hundred 
and  sixty- five  days;  every  fourth  year  a  day  is  inter- 
calated, a  day  being  added  between  the  twenty-third 
and  twenty-fourth  day  of  February  in  Modern  Roman 
Law,  in  the  place  of  the  mensis  mercedonius  of  former 
times.*  Ordinarily  a  year  means  three  hundred  and 
sixty-five  days. 

A  period  of  time  is  computed  either  by  including  all 
the  moments  of  time  ftenipus  contimmm j,  or  without 
reckoning  the  passing  moments,  pending  which  a  certain 
given  transaction  could  not  take  place  (tempiis  utile  J. 
The  impediment  in  the  party  to  the  transaction  may 
arise  from  sickness,  absence,  imprisonment,  or  excus- 
able error ;  or  it  may  be  in  consequence  of  the  impossi- 
bility of  finding  the  person  of  the  other  party  to  the 
transaction;  or  it  may  be  attributable  to  some  other 
circumstance,  as  the  impossibility  of  doing  some- 
thing before  a  certain  given  day.  The  tenijms  utile 
never  occurs  during  periods  by  the  lapse  of  which 
something  is  to  be  gained.  It  occurs  only  in  the 
delay  of  judicial  proceedings.  The  "temjms  continuum," 
however,  may  be  regarded  as  the  rule.  The  time  in 
question  must  be  prescribed  by  a  rule  of  law,  and  can 
never  exceed  one  year. 

*  The  intercalated,  day  is  not  computed  in  periods  of  time  fixed  by  law  as  a 
distinct  day,  but  the  twenty-fourth  and  twenty-fifth  of  Februar}'  in  leap-year 
constitute  but  one  day.  The  twenty-fourth  of  Febiiiary,  however,  in  contracts, 
is  regarded  as  a  separate  and  distinct  day,  and  will  be  reckoned  as  such. 
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Computa-       The  Roman  Law  distinguishes  two  methods  of  com- 

tion  01  ^ 

time.  puting  time :  civil  time,  and  natural  time.  The  latter 
consists  in  this,  that  the  time  is  computed  a  momento 
ad  momentum;  the  former  is  reckoned  by  entire  days.* 
Thus,  the  hour  of  the  day  at  which  an  occurrence  took 
place  is  not  asked.  The  computation  of  time  by  civil 
reckoning  is  the  rule,t  and  it  comes  into  application 
where  the  acquisition  of  a  right  depends  upon  the 
lapse  of  a  certain  time,  in  which  case  any  hour  or 
moment  of  the  day  suffices;  but  where  the  loss  of 
a  right  depends  upon  lapse  of  time,  the  last  day  must 
have  wholly  expired. 

immemo-       There    is    still   another   and   quite   peculiar    kind 

rial  Pre- 

scriptiou.  of  Prescription;  namely,  where  a  certain  condition 
of  things  is  continuous  throughout  an  undetermined 
period  of  time.  This  state  of  things  gives  rise  to  legal 
consequences  fPrescriptio  ImmcmorialisJ.  The  com- 
mencement of  a  Right  in  this  case  is  said  to  be  beyond 
the  memory  of  man;  hence  it  is  assumed  to  have 
been  lawfully  acquired.  Time  immemorial  fvetustasj 
furnishes  the  foundation  of  the  proof  of  a  lawful 
acquisition  of  a  Right.  I  It  is  presumed — 1.  That  no 
one  is  alive  who,  from  his  own  personal  knowledge,  or 
by  hearsay,  has  any  acquaintance  with  the  matter. 


*  This  must  include  both  the  day  of  the  commencement  of  anything  and 
the  last  day.  Consequently  the  period  of  a  year  commencing  to  run  from  the 
1st  of  January,  terminates  on  the  31st  December,  and  not  as  Savigny  thinks, 
on  the  1st  January  of  the  following  year. 

t  Natural  computation  of  time  occurs  only  in  the  viivnr  a:tas,  and  in  the 
case  of  the  period  allowed  for  appeal. 

X  Time  immemorial  is  only  subsidiary  in  its  nature,  and  only  becomes 
operative,  as  the  rule,  where  no  other  jiroof  can  be  adduced,  namely,  where 
the  lawful  origin  of  a  certain  condition  presumes  a  magisterial  concession 
(vcticstas  pro  legchabetur). 
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2.  That  no  one  is  living  who  has  any  information 
respecting  the  matter  from  any  deceased  person,  or 
who  has  either  seen  or  heard  the  persons  who  have, 
or  who  had  such  information.  Time  immemorial 
is  presumed  where,  either  by  witnesses,  or  by  docu- 
mentary proof,  the  continued  existence  of  a  certain 
state  of  things  is  shown  to  have  remained  during  two 
generations.  This  presumption  is  set  aside  by  the  proof 
on  the  other  side,  that  at  a  certain  time  the  circum- 
stances upon  which  the  Right  is  founded  had  then 
commenced,  or  that  it  never  existed  as  an  Obligation. 

Section  XL — Exercise  and  Collision  of  Pa gl its. 

Vou  Vangerow,  s.  131. 

The  exercise  of  a  Right  consists  in  the  doing  of  those  Exercise 
acts  for  which  the  Right  imparts  the  qualification.  But  °  '^  '°^ ' 
it  may  happen  that  Rights  collide  in  such  a  manner 
that  although  they  may  co-exist  they  cannot  be  simul- 
taneously enjo3^ed.  When  a  limiting  Right  is  in  colli- 
sion with  a  limited  Right,  as,  for  example.  Servitudes  or 
Easements  with  Property,  the  limited  Right  takes  the 
preference;  it  merges  into  the  unlimited  Right  in  the 
Person  entitled,  that  is  to  say,  the  collision  gives  rise 
to  what  is  technically  termed  "Confusion."  When 
several  Persons  have  an  exclusive  Right  to  one  and  the 
same  object,  the  Person  whose  Right  is  founded  upon 
general  precept  must  yield  to  the  Person  whose  Right 
is  based  upon  a  privHegium  or  upon  a  jus  singulare. 
But  if  all  equally  rest  upon  general  precept,  but  one 
is  specially  favoured,  this  one  has  the  preference. 
Where,   however.   Rights   are   equal,   that   Person  is 
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preferred  who  seeks  by  means  of  his  Eight  to  avert 
some  danger.  When  Eights  colKde  in  a  third  Person, 
possession  in  the  first  instance  determines;  where 
neither  is  in  possession,  division  takes  place ;  should 
this  be  impossible,  recom'se  must  be  had  to  the  lot. 


Section  XII. — Of  the  Securing  of  Rights. 

Von  Vaugerow,  ss.  132  et  seq.,  189  et  seq.,  and  for  the  autho- 
rities for  the  actions  compare  Von  Vaugerow,  Abschnitt 
II.,  vol.  I.,  13.  213  et  seq. 

Gllick  II.,  8,  43,  81  et  seq.,  XI.,  745,  789  et  seq. 

Savigny  Syst.  II.,  83;  V.,  1  et  seq.,  37,  119  et  seq.,  160,  198 
et  seq.,  265  et  seq.;  VI.,  1;  VII.,  20,  47,  90,  161,  191, 
211,  312,  322,  326. 

Dig.  qui  satisdare  cogantur  vel  etc.  (2,  8). 
,,     de  stipulationibus  prsetoriis  (46,  5). 

Instit.  de  divisione  stipulationum  (3,  18). 
,,       de  satisdationibus  (4,  11). 

Cod.  de  satisdando  (2,  57). 

Dig.  quibus  ex  causis  in  possessionem  eatur.  (42,  4). 
,,     de  rebus  auctoritate  judicis  possid.,  etc.  (42.  5). 

Cod.  de  bonis  auctoritate  judicis,  etc.  (7,  72). 

Cantiones.  To  securo  tlio  futuro  acknowledgment  of  legal  claims, 
and  to  insure  the  performance  of  assumed  obligations, 
Guarantees,  or  Sureties  ( Cautiones )  are  employed. 
These  are  certain  acts  done  for  the  purpose  of  guard- 
ing against  the  violation  of  a  future  Eight,  or  for  the 
reparation  of  injury  already  inflicted,  according  to  the 
grounds  that  impose  a  liability  to  provide  security. 
G-uarantees  are  divisible  into  Voluntary,  namely,  those 
originated  by  agreement,  or  by  testamentary  disposi- 
tion, and  Necessary  (legal,  judicial)  Guarantees.  They 
are  further  classified,  according  to  the  remedies  they 
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furnish,  into  Verbal  Guarantees  (promises,  oaths)  and 
Real  Guarantees  (pledges,  suret3^ships).  The  Cautiones 
necessarice,  and  Guarantees  by  agreement,  are,  for  the 
most  part,  Real  Guarantees;  namely,  where  the  inten- 
tion is  to  avert  some  impending  danger.  The  Fiscus 
and  Municipal  bodies  are  only  liable  to  furnish  a  verbal 
promise  of  surety.    Promises  upon  oath  are  required — 

1.  In  cases  where  a  Real  Guarantee  cannot  be  provided; 

2.  Where  a  person  owns  large  immoveable  properties. 
The  party  whose  duty  it  is  to  give  bail,  is  bound  to 
make  good  any  deficiencies  that  may  arise,  and  to 
supplement  that  which  is  inadequate.  When,  however, 
the  secured  right  itself  becomes  extinct,  the  suretyship 
terminates.  The  act  by  which  a  guarantee  may  be 
created  is  either  by  judicial  disposition,  or  by  seques- 
tration, or  by  a  Missio  in  j^ossessioncm,  or  by  arrest. 

The  Missio  in  possessionem  is  the  puttinf:^  a  person  into  ^^^^^^°  ."^ 

^  i.  o        i  possessi- 

the  possession  of  the  property  of  another,  or  into  onem. 
possession  of  some  particular  thing  ( in  rem)  by  decree 
of  a  Court.  The  party  installed  in  the  first  instance 
obtains  the  right  of  detention  only.  He  only  obtains 
possession  and  right  of  property  ex  secundo  decreto. 
The  party  installed  acquires  the  right  of  a  pawnee 
from  the  moment  of  his  obtaining  the  legal  possession. 

Another   remedy   whereby   to   ward   off    attack    is  ^•-'if-iieip. 
denominated    Self-help.     As   a   rule,  the   exercise   of 
Self-help  is   forbidden.*     It  is,  however,  permissible 
to  repel  illegal  attacks  upon  lawful  conditions  where 
no  more  than  necessary  force  is  employed.     Detention 


•  For  example,  by  the  Decretum  Divi  Marci,  which  forbids  the  debtor  from 
seizing  anything,  and  then  by  its  precept  forbids  any  one  under  pain  of  forfeiture 
from  seizing  the  property  he  claims  by  his  own  unauthorised  act. 
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also  is  a  species  of  Self-help,  that  is,  the  withholding 
in  the  first  instance  of  a  thing  until  the  claim  put 
forward  has  become  satisfied.  It  is  always  presumed 
that  the  possession  is  not  vitiosus,  that  is  to  say,  it 
must  be  nee  vi,  nee  clam,  nee  precario,  and  that  a 
vmeuliini  exists  between  the  claim  and  the  property 
detained.  To  this  rule  there  are  only  two  exceptions, 
namely,  in  the  case  of  what  are  denominated  chiro- 
graphic and  pawn  creditors.* 

Civil  Pro-  ijijjg  positive  recognition,  the  actual  protection  of  a 
violated  right  is  attained  only  by  appeal  to  a  judge. 
For  the  judicial  settlement  of  contentious  differences 
between  private  Rights,  a  legal  order  of  proceeding  is 
prescribed,  denominated  Civil  Process.  This  Process 
is  connected  with  Private  Right ;  for  the  violation  as 
well  as  the  legal  remedy  induce  a  certain  natural 
reaction  upon  the  subject-matter  of  the  injured  and 
violated  Rights  themselves. 

The  Action  Proceedings  are  commenced  by  Action.  The  Actio 
is  the  legal  remedy  by  which  a  private  person,  called 
the  actor  or  plaintiff,  enforces  a  private  lawful  claim. 
By  the  term  Actio,  however,  is  likewise  meant  the  right 
of  instituting  legal  proceedings.  The  possibility  of 
exercising  this  right  is  co-existent  with  the  right  itself. 
Actions  are,  according  to  their  legal  origin,  either 
civiles  (ex  lege)  or  honorariee ;  the  latter  are  those  given 
by  the  praetors,  or  the  aediles  (prcetoria',,  aedilicice). 
They  are  also  designated  directce  and  utiles\  according 

*  That  is  to  say,  they  must  stand  in  a  juridical  relationship  {ncxii)  to  the 
object  retained.  For  example,  when  expenses  have  been  incurred  upon  the 
thing. 

f  Where  greater  latitude  is  given  by  means  of  a  liction  of  law ;  the  action 
is  termed  an  Actio  ficticia. 
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as  they  are  restricted  within  their  original  sphere  of 
action,  or  are  extended  beyond  it.  Again,  Actions  are, 
according  to  their  origin,  either  real  or  personal.* 
According  to  their  object,  actions  are  divisible  into —  ai°^ed. 

1.  Those  instituted  for  the  purpose  of  obtaining  a  judg- 
ment against  the  defendant,  who  is  called  the   reus; 

2.  Those  which  proceed  for  the  preliminary  recogni- 
tion of  a  certain  relation  (actiones  pnejudicialesj.  3. 
Those  which  are  available  for  some  certain  specific 
object  (cert  urn  J,  all  in  rem  actiones,  or  some  uncertain 
object  (uieertuin).  The  latter  are  all  home  fidei  actiones. 
4.  For  the  purpose  of  simply  reinstating  in  a  former 
position  (rei  jjersecutoria'J,  or  penal  (paince  persecntoricej, 
or  including  both  objects  (mixtte).  Again,  according 
to  the  mode  of  procedure  adopted,  actions  are  divisible 
into  ordinaricc  and  e.xtraordiiiaria'.  This  is  an  ancient 
distinction  of  procedure.  The  Extraordinary  was 
marked  by  this  peculiarity,  that  the  entire  process 
was  conducted  before  the  same  tribunal.  To  use  the 
technical  expression,  the  same  magistrate  had  cog- 
nisance both  in  jure  and  in  judicimii.  In  the  Ordinary 
Action  the  suit  was  commenced  before  the  magistrate 
who  controlled  the  proceedings,  and  the  proof  was 
given  before  the  Judices,  or  Recuperatores,  or  the 
Arbitri,  or  other  similar  judges,  f 

The  classification  of  Actions  into  in  jus  conceptce  and 
in  factum  conceptce,  according  as  the  plaintiff  framed 
his  demand  upon  the  jus  civile,  or  upon  the  formula  of 


*  Actiones  in  rem  scriptce  must  also  be  meutioned.  These  are  Actions  aris- 
ing out  of  obligations  which  may  be  brought  against  any  third  person :  for 
instance,  tlie  Actio  qiwd  mctus  causa. 

t  See  Gains,  pp.  583  et  seq.     Tomkins'  and  Lemon's  Edit. 

H 


Interdicts 
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the  Praetor,  is  likewise  an  ancient  division.  Another 
early  distinction  was  made  between  Actioncs  in  factum 
and  Adioncs  vulgares,  according  as  the  Action  had  been 
determined  beforehand  by  the  Edict  with  a  prescribed 
formula,  or  first  established  for  a  particular  or  con- 
crete case.  The  ancient  division  into  Actioncs  stricti 
tvlttwef-  .W^^>  ^^^  homejidei,  has  become  obsolete.  At  the  present 
cut  bona-    (j^v  all  Actlous  are  bona'  fidei.     The  classification  into 

lidei.  ''  ... 

Actioiies  arhitrarice,  and  non  arhitraricc,  has  likewise 
been  superseded,  because  the  principle  of  condemna- 
tion in  pecuniary  damages  (condemnatio  pecimiariaj  has 
been  abolished. '■'  The  process  by  Interdict  has  also 
been  abolished;  but  a  summary  proceeding  has  been 
instituted  in  its  place.  Hence  it  is  still  of  importance 
to  ascertain  whether  formerly  an  Interdict  would  have 
been  instituted  or  not.  Originally  the  Interdicts  were 
commands  of  the  Praetor,  in  which  he  ordered  some- 
thing to  be  done,  or  not  to  be  done.  The  injunction 
divided,  of  feasance,  or  of  non-feasance,  gave  rise  to  the  division 
of  Interdicts  into  prohihitiwia,  rcstitutoria,  exhibitor ia. 
At  a  later  period,  under  the  term  Interdict  was  com- 
prised the  petition  for  such  injunctions.  Such  petitions 
were  especially  employed  in  cases  of  disputed  posses- 
sion. Interdicts  were  also  divisible  into  Interdicta 
rcfiiii'iida',  rccupcyandic,  and  adispiscendfc  possessionis. 
Another,  and  further  classification  of  Interdicts,  was 
that  into  simplicia  and  duplicia,  according  as  the  part 
of  the  litigants  was  distinctive  or  not.  As  for  example, 
according  as  the  one  party  was  plaintiff,  and  only  such, 
and  the  other  defendant,  and  only  defendant;  or  both 

*  Where  formerly  the  Actio  arbitraria  was  available,  there  now  exists  in 
its  place  what  is  termed  juramentum  in  litem . 


How 


OF    THE    SECURING    OF    RIGHTS.  87 

characters  were  combined  in  each  of  the  parties  to  the 
suit.  For  example,  in  the  Intenlicta  uti  possedetis  and 
utrubi. 

To  commence  an  Action  it  must  be  what  is  denomi-  -^^^'^^^t'*- 
nated  )iat((.  In  order  to  give  rise  to  it,  there  must  be 
some  ground  or  cause,  some  infringement  of  a  Plight. 
Any  person  may  avail  himself  of  an  Action,  and  that 
at  such  time  as  he  may  think  best,  this  right  continues 
until  the  legal  period  prescribed  has  elapsed.  There 
are  exceptions  to  this  rule :  the  citation  by  Edict,  cum 
prcejudicio  pneclusi,  and  the  provocationes  ex  lege'  dijfa- 
mari,  and  ex  lege  si  contendat. 

A  Riffht  of  Action  terminates  with  the  extinction  How  Eight 

"  ,  01  Action 

of  a  Right  to  which  it  is  annexed.     But,  apart  from  terminates 
this,  a  Right  of  Action  becomes  absolutely  destroyed 
— 1.  By  the  death  of  the  Party;  2.  By  Prescription ; 
and  3.  By  Confusion  or  Merger.    It  is  also,  of  course, 
extinguished  by  the  actual  employment  of  the  Action. 

1.  Bii  the  death  of  the  parttj.  As  a  rule.  Actions  are 
both  active  and  passive — that  is  to  say,  they  are  avail- 
able, as  it  is  expressed,  both  for  and  against  the  Person. 
They  are  in  and  ad  the  heirs.  But  Actiones  popidares, 
and  Actiones  ex  delictis,  are,  however,  personal,  and  do 
not  avail  as  against  the  heirs.  Nor  do  the  Actiones 
pcenales.  In  the  case  of  the  Bei  persecutorice  ex  delicto 
the  Action  lies  against  the  heirs,  but  only  in  as  far  as 
they  have  been  enriched;  so  likewise  in  the  Actiones 
arising  out  of  contract,  heirs  are  liable  for  the  Bolus 
of  the  testator.  Excluded  from  active  Actions  which 
are  transferable  are — 

The   Actiones   poimlares  (which  every   citizen   mav  Popular 

1,   •       X  1     l^  /  ■  ■     1-  ■  "    Action?. 

bring),  and   the  Actiones   meram   vindicatam    spirantes 
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(Actiones  injurice;  Querela  iuoffi,ciosi  testament i ;  Revoca- 
tion of  a  gift;  Actiones  sepulcri  violati;  Actiones  de 
effusis;  Actiones  de  mortuo  inferendo).  These  Actions 
pass  in  and  ad  keredes  from  the  instant  of  the  Litis 
contestatio. 
tonporaies  ^-  -^U  Prescription.  According  to  the  more  ancient 
etpei-       Roman   Law,    actions   were    perpetual,    only    a    few 

pGLllQ.t), 

being  limited  as  to  the  tnne  m  which  they  might  be 
brought.  These  were  termed  temporcdcs,  whilst  the 
others  were  designated  perpetme.  Theodosius  the 
Second  limited  the  time  of  bringing  Actions,  with  but 
Conditions  fg^   excoptions,   to    a  period   of  thu'ty  years.     Four 

necessary  ■*■  -^  ,  . 

to  bar  an  coiiditious  are  now  necessary  to  bar  an  Action  by 
Prescription:— ft.  The  Action  must  be  nata,  that  is, 
according  to  Puchta,  a  fact  must  have  occurred 
manifesting  some  breach  on  the  part  of  the  party 
bound,  in  respect  of  the  duty  undertaken  f  or  in  the 
case  of  real  rights  a  state  of  things  must  have  inter- 
vened, or  a  fact  must  have  taken  place  hindering  the 
enjoyment  of  the  Right;  h.  The  thirty  years,  reckoning 
from  the  moment  of  the  actio  nata,  including  also 
the  very  last  day,  must  have  completely  elapsed  ;f 
c.  Bona  -fides:  d.  There  must  be  no  interruption,  which 
may  be  brought  about  by  the  commencement  of  a 
suit,]:  by  Protest,  by  acknowledgment  on  the  part  of 

*  Von  Vangerow  is  opposed  to  this  view.  He  maintains  that  no  violation 
of  a  Right  is  rer[uisite  in  order  that  an  Action  may  be  nata;  and  affirms  that 
the  Action  is  nata  the  very  instant  that  the  Obligation  which  binds  the  debtor 
attains  its  complete  and  mature  existence. 

t  Minors,  infants,  and  children  possess  privileges  beyond  this.  There  are 
also  Actions  limited  to  a  shorter  jieriod.  For  example,  penal  Actions  by  the 
Praetor,  etc. 

X  If  an  action  remains  dormant  for  forty  years,  the  right  becomes  barred  by 
prescription  of  the  lis  pendetis. 
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the  debtor,  by  mala  Jides  supercenieiis.  Prescription 
operates  as  a  Plea.  Hence,  although  the  Right  of 
Action  is  extinguished,  the  right  itself  of  the  party 
entitled  is  not  lost.  Puchta  and  Amdts  think 
that  it  may,  on  the  contrary,  survive  as  a  naturalis 
obligatio,  and  that  it  may  be  protected  in  some 
other  form.*  For  example,  By  soluti  retentio,  mort- 
gage, suretyship. 

3.  Bij  Concurrence — Which  exists  where  several  Concur- 
complete  legal  actions  come  into  contact,  or  converge  Actions. 
at  one  point.  This  point  of  contact  may  be — 1.  The 
mediate  ground  or  cause  of  their  origin  (Fact);  2.  The 
immediate  origin  or  cause  (Right);  3.  The  Person 
who  may  be  entitled  to  several  Actions,  or  against 
whom  several  Actions  may  be  brought;  4.  The  object 
and  purport  towards  which  the  several  Actions  are 
directed.  The  community  of  the  mediate  cause,  and 
the  mere  merging  in  the  same  person  operate  as  a 
Cumulative  Concurrence;  that  is  to  say,  the  several 
Actions  are  independent  of  each  other,  or  they  exist 
by  the  side  of  each  other.  But  the  unity  of  the  object, 
and  the  point  of  contact  in  the  immediate  origin  or 
causef  (coupled  with  an  object  in  common)  produce 
Elective  Concurrence;  so  that  one  Action  abrogates 
the  other.  But  this  effect  becomes  operative  only 
after  the  bringing  of  an  Action  where  several  demands 
are  incompatible  with  each  other,  either  intrinsically 
so,  or  by  virtue  of  some  legal  precept;;!;  or  where  the 
Action  has  been  satisfied  (as  far  as  there  is  identity 

*  A'^on  Vangerow  is  opposed  to  this  view. 

+  Injury  to  property  belonging  to  several  persons. 

t  Actio  redhibitoria  and  Quanti  minoris. 
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of  object),  *    when   the  second    Action   falls    to   the 
ground. 
Excpptio        When  the  Defendant  intends  to  resist  the  Action 

or  Plfa. 

brought  against  him,t  he  either  traverses  the  state- 
ment of  facts  made  by  the  Plaintiff;  or  he  admits  the 
cause  of  Action,  but  brings  forward  new  facts  which, 
provided  they  be  true,  totally  or  partially  answer  the 
allegations  put  forward  on  the  other  side.  This  is  the 
essence  of  a  Plea  (Exceptio).  It  consists  in  the  adducing 
tOTh  Dill  ^^  ^^^^^  either  barring  or  destroying  the  Right. I  Where 
toria.  the  facts  utterly  defeat  the  Right  of  Action,  the  Plea  is 
termed  a  Peremptory  Plea  (pereinptoria).  Where  the 
Plea  suspends  the  Action  for  a  time,  it  is  termed  a 
Dilatory  Plea  (dilatorla).  §  As  the  rule,  a  Plea  is  what  is 
denominated  "Res  cohserens" — that  is  to  say,  every  one 
who  enters  into  a  definite  relation  has  a  right  to  use  it. 
Commonly  this  Plea  is  in  rem — that  is  to  say,  adverse 
Exceptio  to  the  party  making  the  claim  repelled.  By  the  Exceptio 
doll  (generaUs)  is  to  be  understood  a  plea  set  up  by  the 
Defendant — that  the  Plaintiff,  although  better  informed, 
nevertheless  brings  his  action.  This  Exception  com- 
prises several  Pleas.  The  Plea  becomes  extinguished 
by  the  extinction  of  the  cause ;  or  by  the  expiration  of 
the  time  allowed  for  pleading;  or  where  the  subject- 
matter  in  dispute  partakes  of  a  penal  character.  1 1 

•  Condictio  furtiva  and  the  Rei  vindiuatio. 

+  Apart  from  and  in  addition  to  the  probable  carrjaiig  into  etl'cct  of  the 
rule  of  law  on  which  the  Plaintiff  relies. 

J  The  answer  made  by  the  Plaintiff  is  denominated  ItcpUcallo;  the  Defend- 
ant's further  answer  is  called  DiqiUcatio;  the  reply  again  to  this  is  the  Trij)' 
licatio;  after  this  comes  the  Qimdrwpllcni'w. 

§  For  example,  the  premature  bringing  of  an  Action. 

II  A  Surety  who  denies  his  lialnlity  as  such,  forfeits  as  a  penalty  the  Ex- 
ceptio d/imsionis. 
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A  specially  important  period  of  time  in  Civil  Actions  J;jJ^'!;^j°"" 
is  that  known  as  the  Litis  coiitestatio.     The  meaning  and  its 

enects. 

of  this  term  has  greatly  varied  from  time  to  time,  in 
modern  practice  it  is  understood  to  he  that  stage  of 
the  process  at  which  the  Defendant  enters  upon  the 
special  statement  of  the  facts  of  the  case.  Its  effects 
are  the  following: — 1,  A  new  obhgation  is  created* 
transmissible  /;/  and  ad  herecles;  2,  The  Litigants 
agree  to  abide  by  the  future  decision  of  the  Court; 

3,  Also  to  await  the  judicial  decision — that  is,  not  to 
employ  any  other   mode   of  enforcing   their   Rights; 

4,  Inalienability  of  the  matter  in  litigation  or  non- 
cessibility  of  the  Eight  of  Action;  5,  The  Litis  coiitestatio 
forms  the  basis  upon  which  the  judicial  decision  rests, 
as  far  as  regards  the  existence  of  the  Right  f  and  the 
extent  of  the  liability  or  of  the  demand;]:  6,  Where 
variable  circumstances  determine  who  is  to  be  the 
Defendant  (ownership — possession — as,  for  example, 
in  the  case  of  Noxal  Actions),  the  time  of  the  Litis 
coiitestatio  decides.  The  party  not  in  possession, 
who  liti  sese  ohtidit,  is  answerable  after  the  Litis 
coiitestatio,  or   the   issue  joined,  just    the    same    as 


*  The  new  obligation  thus  created  includes  the  entire  force  and  scope  of  the 
Action.  The  legal  condition  of  the  Plaintiff  remains  unchanged.  Thus  rights 
of  mortgage  or  other  rights  remain  unaffected. 

t  In  Real  Actions  the  Plaintiff,  if  he  should  happen  to  be  owner  at  the  time 
when  the  judgment  is  delivered,  is  not  for  that  reason  to  be  non-suited.  But 
how  is  it,  it  may  be  asked,  if  the  action  lies  at  the  time  of  the  determination 
of  the  Litis  coiitestatio  or  issue,  but  subsequently  the  Right  becomes  void  '  In 
the  case  of  cictioncs  iiijjersonavi  the  plaintiff  is  non-suited,  so  also  in  the  actiones 
in  rem,  should  reasons  occur  affecting  the  established  obligation  through  the 
Litis  coiitestatio.  For  example,  the  accidental  destruction  of  the  oliject  by  a 
bona  fide  possessor. 

t  Here  the  question  arises,  At  what  ])eriod  of  time  shall  the  valuation  be 
made  ?    According  to  the  time  of  the  judgment. 
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the  real  owner ;  7,  The  Defendant  is  from  the  period 

of  the  Litis   conteskUio    regarded    as    a   mala3    hdei 

possessor,  both  in  respect  to  the  thing  itseh'  and  its 

fruits. 

Proof  of        jj^  order  that  the  judge  may  decide  upon  a  question 

he  adduced  in  htigatiou,  it  is  necessary  that  the  parties  to  the 

Action  should  satisfy  him  of  the  truth  of  the  facts 

submitted  for  his  decision.     But  they  must  not  only 

satisfy   the  judge;    they  must   also   prove   the   facts 

adduced.     Facts  that  must  be  proved,  and  such  as 

affect  and  are  relevant  to  the  decision  to  be  given,  are 

uncertain  facts — that  is,  such  as  are  disputed  by  the 

Oil  whom   other  i)arty.^'     The  burden  of  in'oof  (onus  prohandi)  is 

onui  pro-  L         ^  i  .  ^  J  y    ^ 

bancu  lies,  tlirowu  upoii  liiiTi  wlio  assei'ts  a  fact  in  support  of  his 
claim,  or  in  support  of  his  exemption  from  a  claim. 
The  Plaintiff  commences  in  the  first  instance.  If 
his  proof  fail,  or  if  it  be  set  aside  by  rebutting 
evidence,  he  is  non-suited.    The  Defendant  follows  the 

Rule  of      Plaintiff  with  his  proofs.    The  general  rule  of  evidence 

evidence.  ^  _   ,  _ 

is  ^'atjirnumti  noii  neganti  incumbit  prohatio.'  This  rule, 
however,  has  no  other  meaning  than  the  following: — 
Whenever  a  Person,  whether  Plaintiff  or  Defendant, 
adduces  a  fact  with  a  view  to  establish  an  intention,  he 
must  prove  in  every  case  whatever  he  alleges.  The 
means  of  proof  are : — 
Means  of  1.  Pevsons. — As  the  judge  who  resorts  to  ocular 
Persoi^.     inspection,  drawing  his  conclusions  from  the  evidence 

•  Notorious  matters  of  facts  are  incontestable;  so  also  iLVe 2}rcesumptioncs  juris 
el  dc  jure.  With  the  latter,  counter  proof  is  not  admissible.  The  prcesump- 
tiones  juris  are  somewhat  different.  Facts  based  upon  conjecture  may  be 
repelled  by  counter  evidence  adduced  on  the  other  side ;  for  instance,  the 
unconditional  nature  of  a  transaction,  the  naturalia  negotil.  The  prceswnp- 
iionrs  hnminis  (facti)  are  such  probabilities  as  only  sup})ort  the  evidence. 
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of  his  senses,  Witnesses,  Experts,*  and  the  Suitors 
themselves  by  their  admissions  f  on  oath.  \ 

2.  Things  (Rccurds).^ — By  the  Litis  contestatio  the  Things. 

*  Witnesses  are  tlm\l  persons  who  give  evidence  simply  upon  what  they  Witnesses, 
have  observed  by  their  senses.     Experts  are  those  who  draw  inferences  from  Experts, 
what  has  been  obsei^ved. 

t  Confession  is  either  Judicial  or  Extra-jmlicial.  Judicial  Confession  is  such  Confession 
as  is  made  in  the  particular  litigation  after  Action  brought,  before  a  competent 
judge,  and  in  the  presence  of  the  parties  themselves.  Further,  in  Confessions 
of  this  nature,  evidence  to  the  contrary  is  not  admissible  (2}ro  vcritatc  hnbetur). 
Extra-judicial  Confessions  may  be  understood  by  duly  considering  the  nature 
of  a  Judicial  one.  Whoever  appeals  to  Extra-judicial  law  must  prove  the 
same ;  proof,  however,  to  the  conti-ary  is  admissible. 

X  The  oath — the  affirmation  of  truth  by  appeal  to  the  Deity — is  intended  Oath, 
either  to  confinn  a  promise  made  (juramentum  2>'>'omissoriuin ),  or  it  is  made 
in  confirmation  of  the  tnrtli  of  a  statement  of  a  fact  (juramenticni  (cssertoriumj. 
An  oath  also  is  either  Judicial  or  Extra-judicial.  The  latter  occurs  prin- 
cipally in  confirmation  of  an  obligation.  The  former  is  delatuvi,  when  the 
party  burdened  with  the  proof  in  lieu  of  proof  imposes  upon  the  opposite  side 
an  oath  in  substantiation  of  the  statements  made  ;  it  is  relatum  where  the 
opponent  refers  it  back ;  it  is  necessarium  where  evidence  that  is  incom- 
plete has  to  be  perfected  ( siqJiiletorium ),  or  an  improbable,  imperfect  proof 
(jncrgaformmj  of  the  opposing  party^  on  whom  the  onus  j^robandi  rests,  has 
to  be  rebutted.  The  presumptions  of  an  oath  are: — 1.  Judicium  injurantc: 
2.  As  to  the  object  in  promissory  oaths;  this  must  he  justifAa  injure  jurando; 
and  in  assertory  oaths,  the  subject-matter  nrast  be  of  a  character  suitable  for 
a  legal  transaction :  3.  In  respect  of  the  detenuination  of  the  will.  Coercion, 
Fraud,  and  Error  affect  the  transaction ;  in  promissory  oaths  Eelaxatio  or  Waiver ; 
in  assertory  false  oaths,  the  party  affinning  the  same  must  make  restitution 
of  that  which  he  has  obtained  by  the  perjury.  False  evidence  disclosed  before 
verdict  is  utterly  void;  if  after  judgment,  compensation  must  be  made  for 
the  injurj'  sustained,  and  likewise  restitution.  The  rule  in  regard  to  the 
administration  of  oaths  is,  that  they  must  be  taken  orally,  not  in  writing. 
An  oath  once  taken,  makes  all  avemients  so  made  judicially  tnie:  and  what 
has  been  promised  must  be  can-ied  out,  unless  such  promises  are  immoral,  or 
contra  bonos  mores.  The  juravtentum  in  litem  constitutes  a  firrther  form  of 
judicial  aflirmation  on  oath.  It  is  that  form  of  oath  in  which  the  plaintiff"  in 
actiones  arbitraricc  and  boiice  fidci,  which  are  employed  to  obtain  a  resti- 
tuere  or  an  exhibcre,  appraises  the  extent  of  his  own  damage,  when  the 
defendant  fails  to  render  the  demanded  restitution,  either  from  disobedience, 
OT  horn  dolus,  or  culim  lata,  or  from  inability.  There  in  no  jusjurandum  in 
litem  affectiowis. 

§  Eecords  are  either  public  or  private.     The  former  furnish  com]ilete  proof  Records. 
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parties  submit  themselves  to  the  final  issue  of  the  legal 
controversy;  by  the  proofs  adduced  they  enable  the 
judge  to  gain  an  insight  into  the  subject  matter  in 
dispute;  the  judgment  determines  the  existence,  or 
Themaxini  Hiq   nou-existence    of  the   lesfal   claim.      Hence   the 

"Resjiidi-  .  .       .  .  .  jj 

rata  pro  _  maxiui  '^lu's  judicata  pw  veritate  hahctur  inter  partes, 
etc.  '  that  is  to  say,  by  virtue  of  a  legally  valid  sentence*  a 
right  is  formally  created.  But  the  effect  which  results 
from  the  sentence  does  not  reach  beyond  the  parties 
to  the  suit  and  their  successors  (inter  partes).  It 
extends,  however,  to  third  parties  exceptionally,  as, 
for  instance,  in  the  case  of  the  invalidity  of  a  testa- 
ment; in  an  indictment;  in  a  judgment  upon  the  status 
of  a  person;  in  judgments  in  cases  of  real  servitudes; 
in  joint-o'wnerships;  and  in  other  similar  instances. 
The  Actio  fj^Y^Q    benefits    of    a    judojment    are    secured    to   the 

judicnti,  _  o        o 

and  the  victorious  party  by  means  of  the  Actio  judicati,  or  by 
rcijudi-  the  Exceptio  rei  judicatce,  which  may  be  pleaded  either 
by  the  plaintiff  or  the  defendant.  The  newly  created 
obligation  is  enforceable  hy  the  Actio  judicati.  j  The 
Exceptio  rei  judicatcc  bars  every  claim  which  may  be 
adverse  to  the  Matter  of  the  judgment  quoticns  inter 
easdem  personas  eadem  questio  revocatur.  In  respect  to 
the  requisites  for  the  identity  of  a  legal  contention, 
two  things  are  needed — 1,  The  Exceptio  falls  to  the 


for  and  against  all  tlie  world.  Private  records  containing  matter  wliicli  is 
prejudicial  to  the  jiarty  publishing  them,  are  evidence  against  such  person, 
and  if  the  record  contains  a  disposition  of  the  party  making  it,  such  disposi- 
tion is  valid  against  third  |)arties. 

•  A  Sentence  is  legally  valid  it  it  cannot  be  further  disinited  by  ordinary 
judicial  means ;  as  by  Appeal,  or  by  Restitution. 

+  In  Personal  Actions  the  debtor  has  a  period  of  four  months  ;  in  the  case 
of  Real  Actions,  nine  months. 


cntcc. 
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ground  when  no  identity  exists;  even  though  the 
subsequent  action  may  resemble  the  former  one;  2, 
The  Except io  is  maintainable  where  the  identity 
is  actually  i^resent,  though  the  previous  point  in 
litigation  and  the  new  one  may  be  somewhat  dis- 
similar.* In  Personal  Actions,  identity  of  Eight  results 
from  similarity  of  origin;  but  in  Real  Rights,  and  in 
Real  Actions,  the  mode  of  origin  is  immaterial,  f 

A  perfectly  rightful  application  of  a  legal  principle  '^^^^  ^" 
may  be  violated  by  any  one  on  the  ground  of  the  restitutio. 
circumstances  in  which  he  is  placed,  since  the  appli- 
cation of  strict  legal  Right  may  prove  detrimental 
to  the  party  entitled.  On  the  other  hand,  against 
the  Right  itself  protection  may  sometimes  be  obtained 
by  the  In  iiitei.inun  restitutio,  by  means  of  which  a 
person  is  restored  to  the  same  position  in  which  he 
was  placed  before  the  occurrence  of  the  injurious  event. 
The  1)1  integrum  restitutio  is  a  mode  of  adjustment 
between  law  and  equity,  and  it  had  its  origin  in  a 
Praetorian  source.  It  is  presumed  that  there  exists 
an  injury  caused  by  the  operation  of  the  law  itself 
( laesioj,  which  must  neither  be  altogether  unimportant, 
nor  have  been  caused  by  the  neglect  of  the  party 
aggrieved.  Moreover,  it  may  have  arisen  from  some 
loss,  or  from  the   deprivation  of  some  possible  gain, 

*  For  example,  a  suitor  has  instituted  the  Hcreditatis  iKtitio,  and  has  lutn 
non-suited  upon  which  he  proceeds  by  the  Eci  vindicatio  for  certain  definite 
things.  In  this  case  the  E:arptio  rei  judicafcc  conies  into  operation.  Thus 
the  distinction  between  the  whole  and  part  is  irrelevant. 

t  Real  Rights  are  not  converted  into  any  other  Rights  when  the  nature 
or  mode  of  their  origin  has  been  changed.  But  the  plaintifl',  who  claims  upon 
a  different  gi'ound,  sues  under  a  new  obligation.  Thus  a  Personal  Action, 
but  not  a  Real  Action,  may  be  reinstituted  by  virtue  of  a  declaration  assigning 
a  different  ground  for  the  oritcin  of  the  Right. 
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Jiista 
ransrt,  resti- 
fufionis:  — 
Jlinority. 


Ahsentia 
and 

GeunriJis 
clausula. 


against  which  the  ordinary  procedure  affords  no  remedy. 
Further,  there  must  be  a  lawful  reason  or  ground  for 
claiming  Restitution,  or,  as  it  is  expressed  in  other 
words,  a  justa  causa  restitutio  ids.  Such  reasons  are 
the  following: — 

1.  Minority,^'  even  when  the  minor  himself  has  been 
the  cause  of  the  injury.  But  Restitution  is  barred  in 
all  cases  where  the  transaction  has  been  confirmed 
by  the  oath  of  the  minor;  when  he  has  acted  deceit- 
fully ;  when  the  Restitution  is  based  upon  an  immoral 
or  improper  consideration.!  A  surety,  however,  can- 
not avail  himself  of  the  Plea  of  minority  ( ininor  cetas ) 
with  a  view  to  the  obtaining  of  Restitution  in  the  case 
where  he  has  become  surety  for  the  very  purpose  of 
guaranteeing  a  credit.  All  universitates  personarum  are 
entitled  to  such  Rights  of  Restitution  as  are  available 
for  minors. 

2.  Absentia  and  Generalis  clausula. — Restitution  in 
this  case  is  termed  the  Restitutio  majorum.  The  follow- 
ing cases  must  be  distinguished — a.  When  a  person 
has  suffered  damage  to  his  property,  or  has  lost  a  suit 
on  account  of  absence,  which  has  resulted  from 
just  fear,  or  from  absence  on  public  business  (rei 
puhlicce  causa),  or  in  consequence  of  imprisonment,  or 
from  being  reduced  to  slavery;  h.  When  a  person  has 


•  Provided  that  tlie  business  was  not  witliout  the  peculiar  circumstanee 
void ;  for  instance,  when  a  contract  has  heen  made  without  the  consent  of 
a  guardian. 

+  If  a  minor,  eighteen  years  of  age,  has  borrowed  money  to  redeem  from 
imprisonment  a  person  to  whom  lie  is  heir.  When  two  relatives  have  agreed  as 
between  themselves  to  the  respective  Rights  resulting  from  the  death  of  either 
the  one  or  the  other  of  them.  When  a  minor  demands  Restitution  from 
another  minor. 
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suffered  such  loss,  because  his  opponent  was  personally 
absent,  or  in  bondage,  or  in  slavery,  or  has  failed 
to  appear  in  defence,  or  has  withdrawn  from  the 
Action,  or  could  not  be  cited  in  jus;  c.  When  any 
one  has  sustained  such  loss  by  denial  or  delay  of 
justice.  In  addition  to  these  distinct  cases,  there  is 
also  added  the  clause:  "item  si  qua  alia  justa  causa 
esse  videhitur,  in  integrum  restituam."  The  meaning  of 
which  clause  is,  that  Kestitution  shall  take  place  when- 
ever the  due  perception  or  realization  of  a  Right  has 
been  prevented  by  any  external  effective  impediments. 

3.  Error. — Restitution  is  granted  exgenerale  clausula  Error. 
on  account  of  error;  or  on  the  ground  of  delay  (mora). 
But  another  kind  of  Restitution  exists  on  the  ground  of 
error,  on  account  of  delay,  and  against  positive  acts. 
This  principally  occurs  in  the  case  of  disadvantages 
in  the  procedure.  Restitution  on  account  of  dohis  and 
metus  has  become  obsolete  in  the  later  law.  Von 
Vangerow,  however,  opposes  Puchta's  view  on  this 
point. 

As  Restitution  is  but  a  subsidiary  legal  remedy,  it  is  Restitu- 
only  employed  in  cases  of  necessity.    It  may  be  claimed  subsidiary 
by  the  party  injured,  his  assignees,  and  his  universal 
successors.     As  the  rule,  it  is  in  i^ersonam,  not  in  rem:'' 
Restitution  must  be  pursued  intra  quadriennium  con-  MustLe 

pursued 

tmuum,  that  is,  within  four  years.     With  minors  this  witiuu 
period  commences  to  run  from  the  moment  of  their  °^^  ^^^^^' 
attaining  their   majority;    with   absentees,    from   the 
instant   of  their  return.     Other  cases  of  Restitution 

•  It  is,  however,  m  rem  when  it  would  otherwise  be  inoperative,  or  where 
the  third  party  in  possession  is  conscius;  when  it  is  urgently  necessary  that 
the  party  claiming  s;hould  be  reinstated  in  the  possession  of  the  thing  claimed. 
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date  from  the  period  of  the  wrong  done.  In  order  to 
obtain  Restitution,  it  is  necessary  that  an  appHcation 
should  be  made.  After  completed  investigation  the 
judge  reinstates  the  applicant  for  Restitution  in  the 
possession  of  the  alleged  Right  ( judicium  rescindens), 
and  leaves  it  to  him  to  make  use  of  his  Right  (judicium 
recissorium).  But  the  two  decrees  may  be  combined. 
Pending  the  course  of  proceeding  for  Restitution,  the 
status  quo  remains  unaffected.  Upon  Restitution  being 
decreed,  everything  must  be  reinstated  as  far  as 
possible  in  its  former  position.  Each  party  must 
return  what  he  has  received  from  the  other,  with  all 
accessions  and  parts.*  As  to  third  parties,  Restitution 
has  only  a  beneficial  effect  so  far  as  their  interests 
are  inseparably  connected  with  that  of  the  person 
obtaining  it.f 

»  This  does  not  occur:  1,  Where  tliLMiiinor  sues ;  2,  Where  the  defendant 
is  guilty  of  dolus. 

t  For  example,  Sureties  may  claim  on  the  ground  of  the  enforced  Eestitu- 
tion  obtained  hy  the  principal  debtor.  For  instance,  tlie  father  guai-anteeing 
as  a  Maudans  is  liable  for  the  delict  of  anothei'. 


BOOK  THE   THIRD, 


POSSESSION. 


Section  XIII. — Theories,  Notion,  Legal  Character,  and 
Mode  of  Possession. 

Von  Vangerow,  ss.  198 — 210. 
Savigny,  "Das  Eecht  des  Besitzes," 
Dig.  de  acquirenda  vel  amit.  possessioue  (41,  2). 
Cod.  de  acquii-euda  et  retineuda  possessione  (7,  32). 
Dig.  1.  3  pr.  hoc  tit.  de  possessioue. 
,,    1.  80,  s.  1  hoc  tit.  eod. 

The  treatise  of  Sa\igny  on  Possession  is  so  well  known,  Savigny, 
that  a  mere  reference  to  it  is  all  that  is  needed  in  this  pmhcV  on 
Compendium.  It  was  his  first  work,  and  was  written 
in  a  very  short  space  of  time,  while  he  was  a  young 
man.  At  a  later  period  a  writer  named  Bruns,  work- 
ing upon  the  plan  laid  down  by  Savigny,  enlarged 
the  scope  of  the  subject  so  as  to  explain  the  notion 
entertained  in  relation  to  Possession  in  the  Middle 
Ages  and  also  at  the  present  time.'''  Pfeiffer  has 
examined  and  criticised  mth  great  acerbity  the  treatise 
of  Savigny,  in  a  work  showing  ability,  but  in  language 
unsuitable  for  juridical  discussion,  f 


*  Bnms.     "Das  Recht  des  Besitzes  im  Mittelalter  imd  in  der  Gegenwart." 
Tiib.  1848. 

t  Pfeifier.     "Was  ist  und  gilt  im  Rora.  Rechte  dev  Besitz?"  Tiib.  1840. 
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POSSESSION. 


Thibaut's 

view. 


Contro-  It  may  be  useful  to  remind  the  reader  that  there 

v^rsy  on  .       . 

the  nature  has  beeii  much  controversy  among  jurists  as  to  the 
sion.°^^^^^  precise  nature  of  Possession  itself.  Savigny's  title 
of  his  great  work  on  this  subject  has  been  strongly 
objected  to;  and  it  has  been  asked,  "Is  Possession  a 
Right  ?  and,  if  it  be,  to  which  class  of  Rights  does  it 
belong?"  Without  discussing  this  question  fully,  it  is 
not  disputed  that  a  person  may  stand  in  such  a  rela- 
tion to  a  thing,  that  in  point  of  fact  it  is  thrown  under 
his  dominion.  In  such  a  case  the  person  becomes 
Dominus  in  fact,  at  least  as  far  as  relates  to  the 
particular  thing.  Thibaut,  the  predecessor  of  Von 
Vangerow  at  Heidelberg,  who  took  part  in  the  discus- 
sion provoked  by  the  work  of  Savigny,  affirmed  that 
Possession  consists  in  the  exercise,  in  point  of  fact,  of 
a  Right.  This  may  be  philosophically  correct  when 
the  idea  of  Possession  is  regarded  in  the  most  exten- 
sive signification  of  the  term ;  but  such  is  not  the  idea 
of  the  Roman  Law.  One  may,  indeed,  speak  of  the 
Possession  of  a  Right  of  Claim,  or  Obligation;  or  of 
the  Possession  of  Family  Rights;  or  the  Possession 
of  Rights  of  Inheritance;  but  it  does  not  admit  of 
a  doubt  that  such  an  extended  idea  of  Possession 
was  quite  foreign  to  the  classical  Roman  jurists. 
There  is  only  one  apparent  exception  to  this  view, 
and  that  is  in  the  case  of  Ser\dtudes.  It  is  said  that 
the  jus  servitutis  gives  rise  to  quasi  Possession. 
But  even  in  this  case  the  Romans  did  not  speak  of  a 
true  or  actual  Possession,  but  merely  intimated  that 
in  the  case  of  Servitudes  there  is  a  similar  exercise  of 
Right,  if  it  may  be  so  expressed,  to  that  which  exists 
in  the  case  of  actual  Possession.     Hence  the  maxim. 
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*'  Usus  pro  possessioiie  est."    Strictly  speaking,  Posses-  ^rue^^  ^^ 
sion  is  a  pure  matter  of  fact,  and  not  a  legal  idea.  Possession. 
Possession  also,  it  should  be  observed,  may  arise  as 
the  consequence  of  a  Right;  or,  on  the  other  hand, 
Possession  may  be  the  causa  efficiens  giving  rise  to  a 
Plight.    When  it  is  the  consequence  of  a  Right,  we  Distinc- 
speak  oi  the  jus  possidendi.*     This  idea  of  Possession,  between 
however,    is   the   least   important   one.      It   is   only  dcndi  ami 
when  Possession  is  the  som'ce  and  origin  of  a  Right  JZi>°^^"' 
that  we  can  speak  of  a  jus  possessionis.     Hence  it  will 
be  seen  that  it  is  not  out  of  every  Possession  that  a 
jus  possessionis    can    arise.     When,    for    instance,    a 
person  holds  a  thing  in  the  name  of  another,  and  for 
a  third  Person,  a  jus  possessionis  is  inadmissible.     Jus 
possessionis  always  implies  the  Possession  of  the  thing 
for  oneself.     When  we  hold  a  thing  in  the  name  of 
another,  it  is   simply   regarded  as   Detention,  and  it 
is  denominated  ^'Naturalis  possessio."     Here  there  is 
no  '^alliums  rem  sibi  hahendi,"  and  it  is  only  when  such 
animus  exists  that  we  can  correctly  speak  of  Possession. 
In  answer  to  the  question,  "What  is  Possession?" 
Savigny  says  that  it  is  a  factum  and  a  jus — a  fact  and  savigny. 
a  Right.     This,  however,  is  held  to  be  a  mistake,  and 
Possession  is  at  present  regarded  as  simply  a  fact  and 
not  a  Right.     But  it  may,  without  doubt,  be  the  causa 
efiiciens  giving  rise  to  a  Right.     Possession  in  this  case 
is,  to  speak  exactly,  a  Fact  engendering  a  Plight. 

An  important  distinction  already  hinted  at  in  regard  may  bf"" 
to  Possession  is,  that  it  is  either  natural  (naturalisj 
or  civil  (civilis).     There  has  been  in  the  past  much 

*  Fov  a  fuller  discussion  of  this  subject,  see  Gaius,  Tomkins  &  Lemon's  Edit., 
note  y,  p.  257,  et  seq. 

I 


aaturalh 
or  civilis. 
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Time        discussion  upon  this  division,  and  at  present  there  are 

Savigiiy'.s.  three  different  theories  which  require  to  be  noticed. 
The  prevaihng  theory  is  that  of  Savigny,  who  regarded 
possessio  civilis  as  that  Possession  which  leads  to 
Usucapion;  possessio  naturalis  being  every  other  kind 
of  Possession.  Savigny  has  presented  a  tabulated  form 
in  which  he  denotes  very  clearly  his  ideas  upon  this 

Thibaut's.  poiut.*  Thibaut's  theory,  which  has  found  numerous 
defenders,  is,  that  by  possessio  civilis  is  to  be  under- 
stood that  Possession  which  entitles  the  possessor  to 
avail  himself  of  the  Interdicts;  whilst  possessio  naturalis 
is  the  holding  of  a  thing  in  the  name  of  a  third  party. 
Thibaut  did  not  think  with  Savigny,  that  possessio 
naturalis  could  be  taken  in  a  double  sense.  The  third 
view  is  that  in  which  the  division  of  Possession  is 
derived  not  from  its  operation,  but  from  the  funda- 
mental notion  of  Possession  itself.  In  the  views  of 
both  Savigny  and  Thibaut,  the  effect  and  operation  of 

Von  Van-  the  Posscssiou    is    regarded.     Von   Vano;erow    is    of 

gerow'.s  .     .  ^.  .  *  . 

theory.  opiuiou  that  botli  Savigny's  and  Thibaut's  views  are 
fanciful,  and  that  the  real  test  which  decides  the 
nature  of  Possession  is  the  existence  of  the  '' animus 
rem  sihi  hahendi."  Where  there  in  "  animus  domini" 
the  Possession  is  cicil;  where  this  does  not  exist,  the 
Possession  is  Jiatural.  When,  however,  the  animus 
domini  is  not  legally  possible,  the  Possession  is  only 

impedi-      natural.     Hence,    for   example,  when    a    slave   holds 

ments  to  7        •  i  i  •       •       i         n 

Possession,  auythmg  With  animus  domini,  because  this  is  legally 
impossible,  it  is  not  a  civil  Possession.  Again,  and 
for  a  similar  reason,  if  a  man  holds  anything  extra 


Eecht  des  Besitzes,  p.  131. 
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commerciiun,  animus  doniiiii,  it  is  merely  natural  and 
not  cicil  Possession.  Thus,  the  man  who  holds  a 
pignus,  and  the  emphijteuta  have  merely  natural  Pos- 
session, as  from  the  nature  of  this  tenure  all  idea  of 
animus  clomini  must  be  excluded.  Or  again,  when  a 
man  has  animus  clomini  in  regard  to  a  thing  which 
it  is  absolutely  impossible  for  him  to  ovm,  in  this  case 
there  can  be  no  civil  Possession.  Again,  when  a  thing 
is  stolen,  it  is  a  delict  or  wrong,  and  constitutes  a 
legal  impediment;  it  is  not  a  case  of  what  is  merely 
forbidden,  but  it  renders  civil  Possession  impossible. 
Without  pursuing  this  subject  farther  in  this  place,  it 
must  suffice  to  refer  the  jurist  to  the  works  to  which 
reference   has   already  been   made.*     The   definition  Deimition 

n    T\  -  T     •  -I  n    1-1  '  "^  Posses- 

of  Possession  now  accepted  is  the  following :  sion. 

Possession  is  the  exclusive  holding  of  a  corporal 
thing.  This  holding,  however,  as  we  have  already 
seen,  may  be  either  consequent  on  a  Right,  or  it  may 
be  merely  a  fact  independent  of  any  recognised  corres- 
ponding Plight.  The  exercise  of  Dominion  continues 
in  force  as  a  fact,  until  by  legal  means  an  adverse 
Right  has  been  proved  and  judicially  rendered  valid. 
This  actual  relationship  takes  the  character  of  a  lawful 
Right,  because  in  it  the  will,  that  is  to  say,  the  Per- 
sonality, is  shown  to  be  operative. 

The   holder   of  a   thing   stands   either   in  such   a  Doteution 
relation  to  the  thing  held,  that  he  combines  with  the  dicai  Pos- 
physical  holding  the  intention  (animus)  of  acquiring  a  '■'^^^^°°- 
proprietary  Right,  which  is  termed   *'  animus  rem  sihi 

*  See  Gaius  II.,  89,  90,  94,  95:  IV.,  138—170.  Toinkins  and  Lemon'.s 
Edit.  A1.S0  Biims'  work,  \\here  the  view  of  Von  Vaugerow,  adopted  by  the 
present  wiiters,  is  defended  and  established. 
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habendi ;''  or  the  possessor  sustains  such  a  relation, 
that  he  recognises  the  intention  of  another  Person  to 
obtain  the  Ownership.  In  the  latter  case,  the  holding  ■' 
is  termed  "Detention;"  in  the  former,  "Juridical  pos- 
session." The  person  who  takes  Possession  of  a  thing 
for  another  as  the  dctentor,  is  not  regarded  as  being  in 
the  Juridical  Possession  of  the  thing.  But  necessity 
has  compelled  the  recognition  of  the  Possession  of  the 
Sequestrator  as  a  Juridical  Possession,  and  likewise  that 
of  the  Mortgagee,  and  of  the  Person  who  was  said  to 
hold  Si  [jrecario.  This  transmitted  Possession  is  termed 
"Derivative  Possession." 
Possession       Posssssio  is  either  just  a  or  in  just  a,  accordinof  as  the 

J  usta  and  .'  ./  o 

injmta.  grouud  or  cmisci  upon  which  it  is  founded,  or  the  mode 
of  its  origin,  is  legally  permissible  or  non-permissible. 
The  three  vices  of  Possession  are  denominated  vi,  clam, 
■precarioA  As  to  Juridical  Possession,  the  mode  of 
inception  is  immaterial ;  hence  the  thief  who  takes  a 
thing  animus  possidendi  is  juridically  in  Possession. 
But  Possession  ripening  into  Usacapion  must  rest  upon 
B^justa  causa.  Such  Possession  maturing  into  Usuca- 
pion, we  have  seen,  is  designated  ciDilis  possessio;  but 
mere  Juridical  Possession  only,  it  should  be  remem- 
bered, is  denominated  naturalis  possessio. 


Derivative 
Possession. 


*  The  Eonians  designated  this  by  Habere,  Tcnere,  In  jiossessionem  esse. 
The  Juridical  Possession  they  denoted  by  the  word  Possessio. 

t  "Nemo  sibi  ipse  causam  ^lossessionis  raiitare  potest."  Tliis  rule  was 
formerly  of  more  importance  than  at  present.  Its  meaning  is,  that  when 
Possession,  for  instance  Detention,  has  once  taken  place,  it  cannot  by  the 
mere  change  of  the  animus  be  transmuted  into  another  mode  of  Possession. 
Detention  cannot  by  the  mere  will  of  the  dctentor  be  changed  into  Juridical 
Possession. 
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Section  XTV. — Acquisition  and  Loss  of  Possession. 

Von  Vangerow,  ss.  202 — 210. 

Savigny,  "Besitz.,"  s.  21,  284  et  seq.,  77,  119,  128,  185,  237, 
274,  328,  372,  383,  406,  420,  475. 
Syst.  III.,  49. 

He  who  has  capacity  to  own  Property,  is  also  capable  "^^"^^^^t  Per- 
of  acquiring  Possession.  Hence  Juridical  Persons,  acq\iire. 
the  insane,  children,  and  all  who  are  by  nature 
incapable  of  exercising  free  will,  have  still  the  capa- 
city to  possess.  Several  Owners  cannot  possess  the 
same  entire  thing.  This  follows  from  the  exclusive 
nature  and  character  of  Possession.  The  same  thing- 
may,  however,  be  owned  by  several  Persons  according 
to  ideal  parts,  provided  that  the  several  parts  are 
determined  by  a  juridical  fact,'''  and  such  parts  are 
known  to  the  Possessor.  The  severance  need  not  be 
a  physical  act,  it  is  not  made  in  the  corpus  itself,  but 
the  severance  is  made  entirely  in  the  mind  {animus). 

There  are,  however,  some  things  which  cannot  be  Things 

"  which  can- 

possessed : —  "ot  be 

possessed. 

1.  Those  which  cannot  be  the  subject  of  Property.! 

2.  All  incorporal  things. 

3.  Integral  parts,  namely,  such  as  essentially  belong 
to  one  another. 

4.  Corporal]:  independent  parts,  the  relations  of  which 
to  the  whole  is  so  constituted  that  their  actual  control 


*  For  example,  joint  purchase. 

t  Res  extra  commercimn,  etc. 

J  For  example,  the  limbs  of  an  animal  cannot  be  possessed  apart  from  the 
body  of  the  animal,  because  they  have  no  separate  existence;  since  only  that  can 
be  possessed  which  has  a  separate  independent  existence. 
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apart  from  the  thing  itself  cannot  be  conceived  of. 
For  example,  a  person  acquires  the  Possession  of  a 
carriage,  that  is,  of  a  thing  consisting  of  component 
parts;  in  which  case  the  acquisition  of  the  Possession 
of  a  wheel,  quoad  corpus,  is  quite  permissible.  The 
animus  might  also  have  been  directed  to  the  wheel; 
but  this  intention  could  not  be  ascertained,  because 
the  corpus  invariably  extends  to  all  the  parts.  Hence 
the  Possessor  of  the  whole  is  not  Possessor  of  the 
separate  parts,  as  long  as  they  continue  in  connection 
with  one  another,  so  as  to  form  constituent  elements.''' 
It  is  different  when  any  one  who  is  already  in 
Possession  of  a  separate  thing  chooses  to  combine  it 
with  a  thing  already  possessed  by  him.  In  this  case 
he  possesses  the  part  in  the  whole,  for  he  has  not  lost 
the  Possession  of  the  part,  either  corporc,  or  by  giving 
expression  to  any  animus  non  posskUndi. 
Conditions      The  Acquisitiou  of  Possession  is  based  upon  two 

ofAcunisi-  ,   ^  -^  '■ 

tionofPos-  conditions : — 

1.  Upon  the  Apprehension  of  the  thing,  that  is, 
some  bodily  physical  act  by  which  a  Person  places 
himself  in  such  relation  to  the  thing,  that  a  con- 
sciousness arises  in  the  mind  of  the  Person  of  physical 
dominion  over  the  Acquisition. 

2.  By  the  intention  (animns)  of  having  the  thing  for 
oneself.  Instead  of  acquiring  Possession  in  one's 
own  person,  it  may  also  be  obtained  through  a  Repre- 
sentative.!    This,  it  is  to  be  noted,  presupposes : 


*  This  is  a  rule  of  niucli  importance  in  Usucapion. 

t  Representatives  are  Persons  who,  on  account  of  a  definite  juridical  relation, 
take  the  place  of  another  Person.  Such,  for  example,  are  Guardians,  Man- 
datories, etc.,  etc. 


session  is 
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1.  That  the  Kepreseutatiye  acqmres  the  holding  of 
the  Property,  not  with  the  intention  of  possessing  it 
himself,*  hut  for  the  Person  whom  he  may  represent. 

2.  That  the  party  represented  in  such  a  case,  has 
the  animus  possidendi.  A  Substitution,  however,  only 
takes  place  exceptionally  in  the  case  of  the  Acquisi- 
tion of  a  Peculium  l)y  juridical  Persons,  and  by  Persons 
under  the  tutela.  A  peculiar  mode  of  Acquisition  of 
Possession  by  Substitution  is  that  known  as  the  con-  <-'"»''titu- 
stitutum  possessonum,  which  is  the  declaration  of  a  s^ssonum. 
Juridical  Possessor,  that  for  the  future  he  will  hold 

in  the  name  of  a  third  Person,   that  which  he  has 
hitherto  held  in  his  own  name. 

Possession  is  lost  corporc  vel  animo,  which  need  not  ^°^  p^^- 

.  .  .  sessi-""  '" 

here  be  cumulative  fpossessio  amittitur  vel  corpore  vel  lost. 
animo).  It  suffices  in  reference  to  one  or  the  other 
point,  contrariiim  actum  est.  Thus,  in  respect  to  the 
corpus,  if  the  Possessor,  by  any  state  of  things  what- 
ever, is  effectually  barred  from  exercising  physical  con- 
trol over  the  thing.  Still,  the  Ownership  of  a  piece 
of  ground  cannot  be  forfeited  by  a  third  Person  taking 
Possession  of  it  during  the  absence,  nor  without  the 
knowledge  of  the  Owner.  Possession,  however,  is 
first  lost  when  a  third  party  endeavours  to  pre- 
vent the  exercise  and  enjoyment  of  the  Possession 
("Dejection").  Possession  held  for  us  by  a  Kepre- 
sentative  is  not  lost  in  the  Person  of  the  Represen- 
tative   corpore,    but   it   is    lost    animo.  f      Possession 

*  There  isan  exceptionto  this  rule.  When  the  Representative  has  the  intention 
of  acquiring  for  himself  or  a  third  Person,  but  the  transferor  ( 2'radens)  intends 
to  convey  to  the  Representative,  in  this  case  the  Representative  acquires. 

t  In  the  case  of  the  Ouster  of  the  owner,  the  Possession  still  remains  if  the 
Representative  continue  to  maintain  himself  in  it. 
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exercised  by  a  Representative  is  lost  corpore  only 
upon  an  event  happening  affecting  the  Person  of  the 
Representative,  and  causing  the  loss  of  the  Possession 
through  him,  hence  not  by  mere  change  of  mind  on 
the  part  of  the  Representative,  for  example,  by  an 
intention  on  his  part  to  possess  (animus  domini),  where 
he  intends  to  hold  for  some  third  party,  or  by  his 
becoming  unfitted  for  the  exercise  of  the  will. 

Section  XV. — Operation  and  Protection  of  Possession. 
Von  Vangerow,  ss.  335,  336,  295. 
Effects  of    rjijj^  following  are  the  effects  of  Juridical  Possession : — 

Juridical  <-' 

Possession.  1.  Tlio  Acquisitiou  of  Possession  is  a  mode  of 
acquiring  Property. 

2.  Possession  continued  for  a  certain  period  of  time 
creates  Ownership  (Usucapion). 

3.  Possession  leading  to  Usucapion  is  converted  by 
a  fiction  of  law  into  Ownership,  and  is  protected  by 
the  PuhUciana  Actio. 

4.  Simple  Juridical  Possession  is  protected  by  the 
Possessory  Interdicts*  (Interdicta  Rctinendce  and  Recu- 
perandce  Possessionis). 

hiterdictl  Disputed  Juridical  Possession  is  protected  by  the 
Piiterdictum  Rctinendce  Possessionis ;  where  land  is  in  ques- 
tion, by  the  Interdictum  Uti  Possidetis;  where  moveables 
have  to  be  protected,  by  the  Interdictum  Utndji.  The 
object  of  these  Interdicts  is  to  determine  which  of  the 

*  It  has  been  already  stated  that  the  causa  possessionis  was  immaterial  as 
regards  the  existence  of  a  Juridical  Possession.  From  this  it  follows  that  the 
Injusiiis  2^ossessor  has  also  the  possessory  remedies  allowed  him.  These  are, 
however,  not  allowable  against  the  Person  from  whom  the  party  in  possession 
holds  either  vi,  clam,  ov  jivccario. 
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two  parties,  where  both  claim  the  Eight  of  Possession, 
is  entitled  to  it.  The  aim  of  these  legal  proceedings 
is  preparatory  to  the  suit  respecting  the  Ownership, 
and  they  are  employed  in  order  to  determine  which 
of  the  parties  to  the  record  shall  be  regarded  as  the 
possessor  (petitor).  It  must  be  observed  that,  from  the 
very  nature  of  the  Interdicts  already  mentioned,  results 
their  twofold  character  {duplicia).  The  same  proof 
is  required  from  both  parties  when  one  has  obtained 
the  possession  vi,  clam,  or  precario,  or  the  other  has 
lost  it  through  one  or  other  of  these  three  vices. 
The  suitor  who  furnishes  the  conclusive  evidence  is 
successful  in  the  cause.  If  neither  side  is  able  to 
do  this,  the  strife  remains  undecided  {)ii]iil  agit);  and 
the  party  to  the  suit  who  is  not  satisfied  with  this 
must  have  recourse  to  the  petitoriwn.  In  the  case  of 
the  Interdictum  Rctinendce  Possessionis,  there  exists  a 
Prcescriptio  Anualis.  If  the  Person  is  still  in  Posses-  P''(^^(^'''¥'o 
sion  through  whom  the  rightful  Possessor  has  lost  his 
Possession,  either  vi,  clam,  or  precario,  there  may 
be  instituted  against  him,  as  already  stated,  the  Inter- 
dictum Retinendce  Possessionis.  But  if  he  is  no  longer 
in  Possession,  the  Interdictum  Recuperandce  Possessionis 
must  be  emploj-ed;  and  in  questions  relating  to  land, 
the  Interdictum  de  Vi*  Against  the  receiver  of  a  Pre- 
carium,  who  is  no  longer  in  possession,  the  Interdictum 
de  Precario  lies,  which  is  not  limited  to  one  year  like  the 
Interdictum  Pietinendce  Possessionis.  The  Donor  has  it 
fi'om  the  time  of  making  the  Gift.     The  Interdictum 

*  This  Interdict  can  only  be  had  recourse  to  in  the  ease  of  land,  where 
Juridical  Possession  existed  at  the  time  of  its  loss,  by  violence  (  J^is  cdrox' 
Dejectio). 
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proceeds  for  Kestitiition  and  compensation  for  damages 
sustained  by  dolus  or  culpa  lata.  It  passes  to  the 
heirs  (ad  heredes)  of  the  Donor,  and  against  the  lieredcs 
of  the  donee;  only,  however,  to  the  extent  that  the 
latter  have  been  benefited. 

Section  XVL — Quasi  Possession  of  a  Bigltt. 

Vou  Vaugerow,  s.  210. 

Savigny,  s.  44  et  seq.,  p.  574  et  seq. 

1.  20,  Dig.  de  servit.  (8,  1). 

1.  7,  Dig.  cTe  itiu.  actuque  priv.  (43,  19). 

.hlricUcaf   Juridical   Possession  consisted   in   the   independent 

Possession  enjoyment  of  the  Property  held.  The  effect  of  such 
Possession  was  to  entitle  the  party  to  the  protection 
of  the  Interdicts  and  to  Usucapion.  These  conse- 
quences, however,  it  must  be  observed,  attached  to  the 
exercise  of  other  Rights,  namely,  Incorporal  Rights. 
A  legal  relation  was  created  analogous  to  Possession. 
This  is  now  designated  juris  quasi  possessio.  This 
so-called  quasi  possessio  is  only  possible  where  perma- 

Porsession  ^^^^^^  Rights  exist.  Quasi  Possession,  according  to 
the  Roman  Law,  consists,  as  we  have  already  stated, 
in  the  user  of  Servitudes  or  Easements,  and  in  Super- 
ficies, or  things  above  the  ground.  According  to  the 
Canon  Law,  and  the  German  Law,  and  Custom,  other 
Rights  also  come  under  this  category. 

itJquiied.  Quasi  Possessiou  is  acquired,  corpore  et  animo.  The 
actual  enjoyment  corresponds  to  the  corporal  relations.'' 
The  animus  consists  in  this:  That  the  user  is  exercised 

*  In  positive  Easements,  the  doing  of  an  act ;  in  negative  Easements,  the 
prohibiting  of  an  act. 
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with  a  view  of  acquiring  the  Eight.  Quasi  Possession 
is  annulled  by  some  adverse  proceeding  {contrarhmi 
actum). 

Quasi  Possession  is  in  part  protected  by  the  Inter-  ?f  g^^^sf 
diets  of  the  corporis  possessio ;  partly  by  some  pecu-  Possession. 
liar  remedies.  The  Interdicts  of  the  corporis  possessio 
are  employed  in  those  cases  in  which  the  Detention  of 
the  thing  which  constitutes  the  object  of  the  Pdght  in 
question,  is  presumed.  Hence  in  Personal  Servitudes 
they  are  also  applicable  to  those  Rights,  the  exercise 
of  which  is  united  with  the  thing  for  which  the  Plight 
is  appointed.*     For  a  like  reason,  also  in  the  case  of  interdicts 

■'••'•_   ^  ,  .  lortnepro- 

the  Positive  Servitudes  of  the  pradia  urhana.  For  the  tcction  of 
protection  of  the  Servitudes  prculiorum  urhanorum  the  "^ 
Proetor  introduced  special  Interdicts,  that  is  to  say, 
the  Interclictum  itinerc,  the  Interdictum  de  aqna,  and  the 
Interdictum  de  fonte.  In  these  Easements,  it  is  true, 
the  Right  of  enjoyment  is  coupled  with  the  dominant 
land;  but  a  hindrance  to  the  exercise  of  the  enjoyment 
by  no  means  constitutes  a  disturbance  of  the  Possession 
of  the  thing. 

*  A  disturbance  of  the  enjoyment  of  a  holding  is  a  disturbance  of  the 
Possession.  The  party  -who  disturbs  me  for  the  sake  of  placing  a  beam  in  the 
wall  of  his  neighljour,  disturbs  my  Possession. 
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Section  XVIL— Of  Marmi<jc. 

Von  Vangerow,  ss.  211 — 228. 
Arndts,  ss.  393—418. 
Puclita,  ss.  411—429. 
Gai.  Comm.  I.,  58—65. 
Savigny  Syst.  II.,  13  et  seq.;  IV.,  165  et  seq. 
Gliick,  XXII.,  375;  XXII.,  376  et  seq.;  XXIV.  98,  395,  425 
et  seq.;  XXV.,  78  et  seq.,  s.  1242;  XXVI.  1253  et   seq.; 
XXVII.,  s.  1274;  XXVIII.,  14,  49,  et  seq. 
Instit.  de  nuptiis  (1,  10). 
Cod.      „         „      (5,4). 
Dig.  de  ritu  nuptiarum  (23,  2). 
Cod.  de  iucestis  et  iuutilibus  nuptiis  (5,  5). 

,,     de  interdicto  matrimonia  inter,  etc.  (5,  6). 

,,     si  qiiacumque  prfeditus  potestate  vel,  etc.  (5,  7). 

,,     si  nuptiffi  exrescripto  petantum  (5,  8). 
Dig.  de  divortiis  et  repudiis  (24,  2). 
Cod.  de  repudiis  et  judicio  de  moribus  sublato  (5,  17). 
Instit.  de  patria  potestate,  s.  1,  (1,  9). 
1.  30,  Dig.  de  E.  J. 
Dig.  de  sponsalibus  (23,  1). 
Cod.  ,,  ,,  et  arrhis  sponsalitiis  (5,  1). 

,,     si  rector  provinciae,  etc.  (5,  2). 

,,     de  sponsalitiis,  etc.  (5,  3). 
1.  51,  Dig.  de  donationibus  inter  vir.  (24,  1). 
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Dig.  de  jure  dotium  (23,  3). 
Cod.  de  jure  dotium  (5,  12). 

,,     de  dotis  promissione  et  nuda  pollicitatione(o,  11). 
Vaticana  Frag.,  s.  115. 
1.  77,  Dig.  de  evict.  (21,  2). 
1.  22,    ,,     de  pactis  dotalibus  (23,  4). 
Dig.  soluto  matrimonio  dos  quemadmodum  petatur  (21,  3). 

,,    de  impensis  iu  res  dotal,  fact.  (25,  1). 
Cod.  de  rei  uxorife  actione  etc.  (5,  13). 

,,     soluto  matrimonio  dos  quemadm.,  etc.  (5,  18). 

,,     ne  pro  dote  mulieris  bona,  etc.  (5,  22). 
1.  5,  Dig.  de  divortiis  (24,  2). 
1.  6,    ,,     de  collatione  (37,  6). 
Cod.    de   donatiouibus   ante   nuptias  vel  propter  uuptias    et 

sponsalitiis  (5,  3). 
Dig.  de  pactis  dotalibus  (23,  4). 
Cod.  ,,       ,,     conventis  tam  super  donatione   ante  nuptias, 

etc.  (5,  14). 
Cod.  de  donationibus  inter  virum  et  uxorem  (5,  16). 
Dig.  de  actione  rerum  amotarum  (25,  2). 
Cod.  de  secundis  nuptiis  (5,  9). 

,,     si  secundo  nupserit  mulier,  cui  maritus   usumfructum 
(5,  10). 
Nov.  22,  c.  22—48. 

„     89,  c.  2, 

It  is  sometimes  said  that  Marriaee  is  the  foundation  '''^"'"cc  of 

^  Family  Kc 

of  family  relationships  and  family  Rights;  but  Von  lationsinp 
Vangerow  and  other  jurists  are  of  opinion  that  this 
is  not  correct.  The  "  Patria  Potestas"  seems  to  be 
the  root  of  family  relationship.  The  whole  theory  of 
Marriage  cannot  be  developed  in  a  treatise  on  Modem 
Roman  Law,  but  chiefly  the  influence  exerted  by 
the  marital  condition  on  Property.  The  forms  now 
observed  at  the  entrance  into  the  marriage  state,  and 
the  mode  by  which  the  marriage  bond  may  be  dissolved, 
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belong   properly    to    the    Ecclesiastical   Law    of  the 

Protestant  and  Roman  Catholic    Churches,  modified, 

however,  by  the  principles  laid  down  upon  this  subject 

in  the  Canon  Law. 

Definition       Marriage  may  be  defined  as  the  union  of  the  sexes, 

Maniage.    voluntai'ily  entered  into  for  the  whole  period  of  the 

lives  of  the  parties,   by  means  of  certain  prescribed 

legal  forms.     Modestinus    says,   "  Nuptiae   sunt  con- 

junctio  maris  et  feminae,  et  consortium   omnis  vitae, 

diviui   et   humani  juris    communicatio."      Again,  in 

another    passage,    he    says,     "  Nuptise    autem    sive 

matrimonium    est   viri    et    mulieris    conjunctio,    in- 

Not  dividuam  vitoe  consuetudinam  continens."     Marriage 

£aUTit   i^^^lf'   although  not  strictly  a  juridical  relation,  has 

tion.         acquired  this    characteristic    by   reason  of   its    great 

importance,  and  the  wide-spread  influence  it  exercises 

on  all  the  conditions  of  social  life.     Viewed,  however, 

as  a  legal  relation,  it  is  the  Right  which,  by  mutual 

consent    and    reciprocally,    man    and    wife    possess 

in  each    other,  resulting    from  their    union  for  life. 

Hence  the  maxim   of  Ulpianus,   "Nuptias,  non  con- 

cubitus,  sed  consensus  facit."     In  reality,  the  union 

of  the  sexes   must  be  regarded  as  a  purely  natural 

relationship,  which  first  becomes  of  legal  importance 

when  it  has  been  entered  upon  in  the  form  prescribed 

by  law.    The  resultant  efi'ects  proceeding  from  Marriage 

are  the  following: — 

Resnitant        1-  Tliosc    wliich    affcct    the    personal    relations  of 

Marriage    ^i-isbaud  and  wifc  to  each  other. 

2.  Those  which  relate  to  their  Property. 

3.  Those  which  have   reference    to  their  children 
begotten  in  wedlock. 
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From  the  very  earliest  times  of  Rome  the  mono-  Roman 
gamic  principle  which  still  prevails  in   the    Modern  gamic 
Law  has  been  fully  recognised :  namely,  that  one  man  i'"""i'  ^• 
should   be  joined  only   to   one   woman.     In   ancient 
Rome,  until  the  time  of  the  Emperor  Justinian,  con-  concuinn- 

tiers. 

cubinage  was  permitted,  regulated  however  by  the 
same  principle.  Concubinage  was  expressly  recog- 
nised by  the  Lex  Papia  Poppaea.  But,  even  in  the 
case  of  legal  concubinage  the  monogamic  principle 
always  prevailed.  The  concubine  was  never  an  uxor, 
nor  a  matcyfamiliai^,  and  she  remained  in  the  same 
rank,  and  sustained  the  same  family  relations  after  she 
became  a  concubine  as  before.  The  wife,  however, 
entered  into  the  rank  and  dignity  of  her  lawful  husband. 
The  children  of  a  concubinej  were  spurii,  using  that  Concubine 
term  not  in  its  limited,  but  in  its  more  extensive, 
signification.  They  were  lihfri  itaturales,  and  were 
held  legally  to  have  no  father,  but  only  a  mother 
{sine  patre  sunt).  Still,  the  man  who  had  begotten 
them  was  bound  to  provide  alimony  for  them,  and  this 
marked  the  distinction  between  the  spurii,  in  the  strict 
sense  of  the  term,  and  the  liheri  naturales.  Concubin- 
age was  a  licita  consuetudo  even  long  after  Rome 
became  Christian,  and  hence  we  find  Titles  in  the 
Digest  referring  to  this  relation  of  the  sexes.  Further, 
concubinage  was  forbidden  in  the  East  by  Justinian  in 
his  Novella  91,  and  in  Germany  by  the  Reichs  Polizei- 
Ordnung  passed  in  1567  (title  26). 

By  the  ancient  Roman  Law  no  special  forms  were  The  An- 
required  to  constitute  Marriage ;  but  simply  the  consent  requirer^ 
of  the  contracting  parties.    There  were,  however,  forms  fo"^^"'*^ 
for  Marriage  as  in   the  case  of  conventio   in  manum; 
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but  these  were  marriage  rites,  and  not  necessary  to 
its  validity.  Marriage  was  always  solo  consensu. 
Hence  Paulus  says,  "Nuptise  consistere  non  possunt, 
nisi  consentiant  omnes,  id  est,  qui  coeunt,  quorumque 
in  potestate  sunt." 
Right  of  A  common  Right  of  both  man  and  wife  is  their 
ancnwe  mutual  claim  to  Fidelity.  The  husband  has  also  a 
to  Fidelity,  gpgci^l  claiui  to  reverentia  from  his  wife;  she,  on  the 
other  hand,  claims  from  him  support  and  protection. 
She  also  acquires,  as  already  stated,  the  name,  status, 
and  position  of  her  husband,  and  becomes  subject  to  his 
judicial  status.  Husband  and  wife  cannot  institute 
any  actio  famosa  or  pauialis  against  each  other,  they 
cannot  be  compelled  to  bear  witness  against  each  other, 
nor  make  a  donation  to  each  other  during  Marriage, 
and  they  may  both  avail  themselves  of  the  Plea  of 
competency.  The  principles  of  the  Roman  Law 
respecting  the  contracting  and  dissolution  of  Marriage 
are  now  no  longer  applicable,  we  may  therefore  omit 
further  mention  of  them.  The  Roman  Law  proceeded 
upon  the  principle  that  Marriage  did  not  alter  the 
Property    Property  relations  of  man  and  wife,  but  it  did  not 

Relations.  i         ^  _  ' 

carry  the  doctrine  of  separation  of  goods,  nor  the 
dotal  system,  to  the  utmost  limits ;  for  it  only 
extended  the  privilege  subject  to  certain  limitations 
as  regards  the  Rights  of  Property  after  Marriage. 

Opposed  to  this  principle  is  the  doctrine  of  the 
community  of  goods,  which  has  been  embodied  into 
the  judicial  systems  of  France,  Holland,  the  greater 
portion  of  the  German  Empire,  and  some  other 
countries — a  principle,  no  doubt,  originating  in  the 
customs  of  the  ancient  Teutonic  races  that  overran 
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Sec- 


and  conquered  Europe.*      The  Code   Napoleon  gives  ^^^ 
the  amplest  expression  to  this  law  in  the  six  sections  the  Code 
contained  under  the  chapter  on  the  Laws  of  Marriage,  t  ^ 

These  celebrated  Six  Sections  express  the  Common 
Law  of  the  land  in  France,  the  Lois  Coutumiers  of  the 
Franks. ;|:  In  juxtaposition  to  this  law  is  that  of  the 
Regime  Dotal,  which  has  all  but  literally  adopted  the 
rules  of  the  Koman  Law.§  In  dealing  with  this 
question  as  part  of  the  Modern  Koman  Law,  it  must 
not  be  forgotten  that  the  Codes  of  those  countries,  that 
have  incorporated  the  Civil  Law  with  their  juridical 
sj^stems,  have  modified  the  rules  that  have  now  to  be 
considered ;  but  they  have  only  modified  them,  and  not 
materially  affected  their  principles.  The  Precepts  of  the 
Koman  Law  as  regards  Family  Kelations  and  Marriage 
may  be  studied  as  a  sure  guide  to  the  right  apprecia- 
tion of  the  juridical  doctrines  upon  which  the  Modern 
Law  has  been  established. 

According  to  the  Koman  Law,  as  already  stated,  The  Dotal 
Marriage  does  not  eflect  a  complete  change  in  the 
relations  of  the  Property  of  husband  and  wife.  The 
Property  relationship  arising  out  of  Marriage  is 
designated  the  system  of  Separate  Property,  or  the 
Dotal  System.  By  this  system  the  wife  retains  the 
Ownership  of  all  that  she  has  acquired  (during  her 
Marriage.^  Should  she,  however,  not  be  able  at 
any  time  to  disclose  the  source  of  her  acquisitions,  a 

*  Amtzenius  Instit.  Jiir.  Bel.  Civ.,  pt.  2,  tit.  4,  s.  4. 

t  Code  Kapoleon — Div.  Contrat  de  Mariage,  etc.,  sects,  i.  to  v.,  Arts.  1401, 
1496. 

+  For  an  account  of  the  origin  of  this  Law  the  previous  works  may  be  con- 
sulted. 

§  Code  Napoleon,  Cap.  iii.,  s.s.  1540,  1581.     Du  Eegime  Dotal. 
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Gift  by  the  husband  is  presumed.  This  presumption 
PrcBsumtio  is  termed  the  Piresumtio  Muciana,  and  the  effect  of  it 
is  that  he  may  claim  these  acquisitions.  It  would, 
however,  be  quite  erroneous  to  suppose  that  Marriage 
exerts  no  effect  upon  Property.  On  the  contrary, 
property  relations  exist,  which,  although  they  pre- 
suppose a  constituting  act,  yet  acquire  their  peculiar 
legal  character  by  virtue  of  Marriage.  Again,  Marriage 
produces  ipso  jure  an  effect  upon  Property.  One  of 
the  most  important  of  these  effects  calls  for  particular 
notice  in  this  place. 
Dos.  1.  The  Dos. — The  Marriage  Portion,  or  Dos,  com- 

prises everything  which  the  wife  has  contributed,  or 
which  has  been  contributed  on  her  behalf  to  the 
husband  in  aid  of  the  burdens  imposed  by  Marriage. 
Even  an  cxtraneus  may  constitute  a  dns.  The  dos 
must  be  an  addition  to  the  husband's  Property.* 
It  may  consist  in  the  creation  of  a  Real  Right, 
or  in  the  remission  of  one,  or  in  the  renuncia- 
tion of  a  claim  ;  it  matters  not  in  what  form  it 
is  made,  provided  the  Estate  of  the  husband  has 
become  enriched.  It  follows  from  the  very  nature  of 
the  dos  that  the  use  of  the  things  constituting  it  must 
be  permitted  to  the  husband,  and  further,  that,  suw 
matrimouio  nulla  dos.  The  dos  is  created  from  the 
moment  that  the  Estate  of  the  husband  has  been  in- 
creased cZof/i-  nomine.  There  exist  two  modes  of  consti- 
tuting a  Dowry — a.  The  Donatio  dotis,  as,  for  instance, 
when  a  thing  is  made  over  in  Ownership,  or  a  Right  is 
assigned,  etc. ;  h.  The  Promissio  dotis  to  the  husband. 

*  The  marriage  outfit,  that  is  to  say,  the  things  necessary  for  the  house- 
hold, may  constitute  either  the  entire  dos,  or  only  a  part  of  it. 
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Since  the  Fromissio  founds  a  Right  of  Action,  and  an 
Action  in  itself  benefits  the  Estate  of  the  husband,  the 
Fromissio  is  regarded  as  constituting  a  Dotal  Gift.  Thus 
the  subsequent  numeratio,  as  it  is  termed,  is  only  the 
fulfilment  or  carrying  out  of  the  Gift.  No  Action, 
however,  can  be  brought  before  the  celebration  of  the 
Marriage  ;  and  the  claim  for  the  Fruits,  and  for 
Interest,  arises  only  after  the  expiration  of  the  second 
year.  Where  the  father  or  grandfather  on  the  paternal 
side  has  promised  a  dower,  it  is  not  necessary,  in 
order  to  give  to  this  paternal  promise  a  legal  validity, 
that  a  particular  or  detailed  specification  of  the  dotal 
goods  should  have  been  rendered.  In  the  case,  of  an 
extraneus,  such  a  promise  would  not  be  binding. 

Generally,  the  constituting  of  a  dos  is  a  voluntary  Different 
act,  when  it  is  termed  dos  voluntaria.  Exceptionally,  Dower .° 
however,  certain  Persons  are  obliged  to  furnish  a  Dower, 
in  which  case  it  is  termed  dos  neccssaria :  the  father, 
the  grandfather,  and  sometimes  the  mother,  and  the 
stuprator  of  a  woman.  The  dos  which  has  been  fur- 
nished out  of  the  Estate  of  the  father,  or  by  the  paternal 
ascendants,  is  termed  the  profecticia ;  the  dos  which 
an  extraneus  furnishes,  under  the  condition  of  its 
being  repaid  by  the  husband,  is  designated  recepticia. 
A  further  classification  of  the  dos  is  that  into  the  dos 
vendition  is  causa  a'stimata,  and  dos  taxationis  causa 
(Estimata.  The  first  arises  where  the  dos  has  been 
given  in  such  a  manner  that  the  husband  is  required  to 
restore  only  the  estimated  value,  and  not  the  goods. 
The  husband  is  said  to  possess  in  this  case,  pro  emptore; 
he  must  bear  the  risk,  and  he  may  claim  what  is  termed 
"Eviction."    It  is  only  when  he  becomes  insolvent  that 
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the  things  themselves,  not  their  value,  are  to  be 
regarded  as  the  Dotal  Property.  The  dos  tdxatlonis 
causa  arises  where  the  husband  is  required  to  return 
the  property  itself  given,  as  a  dos  in  natura.  \ 
Husband's  During  the  continuance  of  the  Marriage  the  husband 
the  Dos.  is  regarded  as  the  Owner  of  the  Dotal  Property  so  fully 
and  completely,  that  he  is  legally  entitled  to  its  free 
control  and  use ;  and  further,  he  is  neither  bound  to 
render  accounts,  nor  to  find  Security.  He  is,  more- 
over, entitled  to  employ  the  Vindicatio  against  every 
Possessor  of  the  Dotal  Property,  even  against  his  own 
wife.  He  likewise  possesses  the  amplest  Eight  of 
Alienation,  with  the  exception,  however,  of  the  fundus 
dotalis.  This  he  cannot  alienate  or  mortgage,  not  even 
with  the  consent  of  his  wife.  Again,  he  must  not 
effect  any  alteration  in  the  legal  relations  of  her  Real 
Rights.  Such  an  alteration  would  be  held  to  take 
place  by  the  prosecution  of  any  one  of  the  divisory 
Actions,  if  Property  held  in  joint  Ownership  should 
happen  to  be  given  as  a  dos.  Thus  the  husband  is 
precluded  from  instituting  this  Action,  although  a  third 
party  might  do  so.  Any  Alienation  made  is  void,  and 
the  wife  may  declare  it  to  be  void,  from  and  after  the 
time  that  she  becomes  entitled  to  demand  the  Resti- 
tution. 

Von  Vangerow  is  of  opinion  that  the  husband  may 
even  vindicate  the  alienated  fundus  upon  giving  in- 
demnity to  the  defendant.  Puchta  and  others  differ 
from  him  on  this  point.  There  are,  however,  excep- 
tions to  the  general  rule  just  given,  which  must  be 
noted.  These  are  the  following  : — 
1.  In  the  case  of  a  fundus  (estinmtus. 
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2.  When  it  is  certain  that  the  dos  does  not  revert 
to  the  wife  or  her  heirs. 

3.  When  by  a  vahd  pmmitatio  dotis  something  else 
is  given  in  heu  of  the  fundus. 

To  these  cases  the  prohibition  does  not  apply. 

Collateral  with  the  Kigiits  of  the  husband  already 
mentioned,  and  with  a  view  to  the  future  operative  Eights 
of  the  wife,  there  is  imposed  upon  him  the  constant  at- 
tendant duty  of  diligentia.  Moreover,  the  wife  is  not  alto-  S^^^^*^?^ 
gether  without  a  remedy  as  regards  her  dos,  even  during 
the  period  of  her  Marriage.    She  may  claim  that  the  dus 
shall  be  applied  according  to  its  object.     She  is  exempt 
from  providing  Real  Security,  when  she  expects  to  re- 
ceive a  piece  of  ground  as  a  Dotal  Gift.    She  may  adopt 
precautionary  measures  for  the  preservation  of  her  dos; 
she  may,  in  case  of  Eviction,  and  even  during  Marriage, 
look  to  the  Auctor  of  the  dos,  and  she  may  claim  half 
the  Treasure-Trove  found  on  the  fundus  dotalis.    If  her 
husband  becomes   poor,   or  a  bankrupt,   the   wife  is 
entitled  to  reclaim  her  Dower.  The  Right  of  the  husband 
to  the  dos  is  extinguished  by  the  termination  of  the 
Marriage,  and  when  this  takes  place  he  must  return 
the  Dower.     He  can  only  retain  it  when  it  has  been 
secured  to  him  by  agreement.     When  the  death  of 
the  husband  dissolves  the  Marriage,  the  dos  is  claimed 
by  the  wife  and  her  heirs,  unless,  indeed,  it  has  been 
constituted   by   a   third   party,    and    its    return   has 
been  stipulated   for    under   this   condition.      If    the  Rights  of 
Marriage  is  dissolved  by  the  death  of  the  wife,  the 
heirs  are  entitled  to  claim  the  dos  advcnticia,  except 
when  the  extraneus  who  has  constituted  the  dos  has 
reserved  this  Right  to  himself  (dos  recepticiaj.     But  in 
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the  case  of  the  dos  profecticia,  the  person  who  has 

constituted   it  takes   precedence  of  the  heirs.      The 

father,  the  heirs,  and  the  wife  have  also  a  claim  for 

Restitution,  though  it  may  not  have  been  promised  to 

them.     As  far  as  relates  to  land,  Restitution  must  take 

place  immediately  upon  the  dissolution  of  the  marriage, 

and  in  the  case  of  Moveable  Property  within  a  year. 

The  subject  matter  for  Restitution  is  what  the  husband 

has  received  dotis  nomine.     To  this,  however,  must  be 

added  all  Fruits  and  Accessions  before  and  after  the 

Dotal        marriage.     Fruits  acquired  during  Marriage  accrue  to 

the  husband.     But  the  question  has  been  asked,  who 

is  entitled  to  take  the  Fruits  of  the  last  dotal  year  ? 

In  this  case  the  Fruits  are  divided  according  to  the 

time  and  duration  of   the  Marriage.      Some  are  of 

opinion  that  it  is  not  the  Fruits  of  the  dotal  year,  but 

the  Fruits  gathered  during  the  year  of  harvest  that  are 

to  be  apportioned.      The   husband,   on  his  part,  is, 

however,  entitled  to  claim  compensation  for  his  outlays 

on  the  Dotal  Property. 

Husband's      Jnipensce  )iecessarur,   as   they  are  termed,   diminish 

impcnscc.    the  dos,  ipso  jwr.     Still,  the  husband  has  no  Right  of 

Retention  for  tmpensce  utiles  and  voluptuaria',  but  he  is 

permitted  to  avail  himself  of  the  Actio  mandati,  the 

Actio  negotiornm  gestorum,  and  has  also  a  jus  toUendi. 

The  Action  which  lies  for  the  Restitution  of  the  dos  is 

Actio  ex  stipidatu.   This  Action  was  given  by  the  ancient 

Law  only  when  Restitution  was  stipulated  for,  otherwise 

the  Action  given  was  that  of  the  Actio  rei  Uxoviw,  which 

never  passed  to  the  heirs.     The  Plaintiff  is  the  party 

entitled  to  obtain  the  Restitution ;  the  Defendant,  the 

husband  and  his  heirs.     In  addition  to  the  above,  the 
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wife  has  the  Actio  hypothecaria  by  vh'tue  of  her  legal 
mortgage,  and  also  the  Actio  in  rem  against  every 
Possessor  of  her  Dotal  Property.  The  Property 
which  the  wife  has  brought  to  her  husband  upon  her 
Marriage,  but  not  by  way  of  Dower,  is  termed  her 
ParapliernaJia.  As  to  this  Estate,  her  Ownership  and 
her  control  remain  undiminished. 

2.  The  Donatio  Propter  Nuptias  (or,  to  employ  the  Donatio 
Byzantine  name,  the  Antipherna ). — This,  in  its  nature,  miptucs 
is    analogous   to    the    dos,   and  it    consists   of   that  plcnm]'. 
complex    of    Property  which    is  brought   in  by   the 
husband   for  the  relief  of  the   burdens   imposed   by 
Marriage.     The  wife,  on  her  part,  has  a  legal  Right  of 
Mortgage  to  the  same ;  and  if  the  Marriage  be  dissolved 

by  the  fault  of  the  husband,  the  donatio  reverts  to  her. 
This  custom,  however,  has  now  become  obsolete. 

3.  The  relations  of  Property  subsisting  between  the 
husband  and  the  wife,  however,  may  be  otherwise 
regulated.     The  xA.greements  by  which  this  is  effected 

are  termed  '^ pacta  dotalia."  By  these,  for  instance,  it  Pacta 
may  be  determined  that  the  husband  shall  have  during 
the  Marriage  the  Ownership,  the  Usufruct,  and  the 
control  of  the  Paraphernalia.  Such  pacta  dotalia  do 
not  require  any  particular  form,  and  they  may  be 
concluded  upon,  before,  at  the  time,  or  after  the 
celebration  of  the  Marriage  itself.  They  must  not, 
however,  contain  anything  repugnant  to  the  aim  and 
object  of  the  Marriage  contract  itself,  nor  must  they 
be  opposed  to  good  morals,  nor  be  contrary  to  the 
purport  of  the  dos,  so  as  to  diminish  or  endanger  the 
Rights  of  either  the  husband  or  the  wife  in  regard  to 
it.     For   example,  the  pacta    must   not   exclude  the 
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Eight  to  competency,  nor  the  claim  for  compensation, 

nor  the  Eight  to   the  enjoyment  of  the  Fruits,  nor 

HabiHty  incurred  for  culpa,  nor  the  deferring  the  legal 

period  for  Eestitution,  etc. 

Eftectsof       After  the  above  explanation  of  the  various   legal 

on  Pro"     rules  exerting  an  influence  upon  the  Property  relations 

peity.       ^£  ^YiQ  husband  and  the  wife,  it  becomes  necessary  to 

consider  the  effects  which  Marriage  has  ipso  jure  upon 

these  relations  themselves. 

Donations       1.  All  Donatious  bctwceu  husband  and  wife  are  void, 

and  that  not  only  between  the  husband  and  the  wife, 

but  if  made  to  any  person  who  is  connected  with  the 

husband  by  the  bond  of  the  patria  potestas.    The  Donor 

can   not  only  vindicate  the  things  given,   but  he  or 

she  may  even  vindicate  those  things  that  have  been 

purchased  with  any  money  given.     Where  the  things 

donated  are  no  longer  in  existence,  their  value  may  be 

recovered  by  means  of  the  Condidio  to  the  extent  that 

the  Donee  has  been  benefitted.     But  according  to  an 

Oratio  Severi,  the  Gift  convalesces,  or  becomes  valid,  if 

not  revoked  prior  to  the  death  of  the  Donor.     Puchta 

maintains  that    the  same    holds    good  in   regard  to 

promises  of  Donations,  but  VonVangerow  denies  this. 

It  is,  however,  Gifts  only  that  are  void,  not  other  acts 

of  liberality.     Again,  Donations  are  allowed  that  do 

not  impoverish  the  Donor,  nor  enrich  the  Donee;  also, 

reciprocal  Gifts,  and  Donations  made  for  the  purpose 

of  the  reconstruction  of  buildings  in  a  state  of  ruin. 

No  Actio        2.  Neither  husband  nor  wife  can  institute  against 

between     each  othcr  the  Actio  furti.     Both  husband  and  wife 

Sd'wifl  ^^s*  strike  out  the  element  of  theft,   and  choose  an 

Action  proper  and  suitable   to   the  circumstances  of 
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the  case.  To  this  important  rule  there  are  only  two 
exceptions : — a.  Where  the  purloinment  takes  place 
at  the  very  moment  of  a  contemplated  separation ;  in 
this  case  the  Actio  vcrum  amotarum  is  given,  h.  Where 
it  occurred  before  marriage,  and  divorce  subsequently 
takes  place,  in  which  case  the  Condictio  furtiva  lies. 

3.  When  husband  or  wife  mves  to  the  other  a  just  renaities 

.  imposed  on 

cause  of  separation,  the  guilty  party  sutlers  a  pecuniary  Husband 
penalty.  The  guilty  wife  loses  her  dos,  so  far  as  she  "^^' 
might  have  reclaimed  it  after  the  dissolution  of 
the  Marriage ;  where  no  dos  has  been  constituted,  she 
loses  one  fourth  of  her  Property,  the  Ownership  of 
which  goes  to  the  children,  the  Usufruct  to  the  father. 
In  the  case  of  the  wife's  adultery  the  penalty  is 
increased  to  a  third.  The  guilty  husband  loses  the 
Donatio  propter  nuptias,  and  when  none  has  been 
constituted  he  forfeits  one  fourth  of  his  Property  in 
favour  of  his  children,  the  mother  having  the  enjoyment 
of  the  Usufruct.  When  there  are  no  children,  the 
Property  goes  in  both  cases  to  the  innocent  husband 
or  the  innocent  wife,  as  the  case  may  be. 

4.  Prejudice    to  Propertij    arising    from    a    second  Penalty 
Marriage,    or,    as   it  is   termed,    "  Fcenae  secundarum  second 
nuptiarum."     a.  The  husband  or  wife  entering  upon  a  ^i^^'^^^g^- 
second  Marriage   sacrifices  whatever   he    or  she  has 
received  by  virtue  of  the  first  Marriage,  whether  by 
inheritance  or  from  some  other  beneficial  source,  h.  The 
husband  or  wife  who  proceeds  to  a  second  Marriage, 

loses  also  all  Property  in  that  which  he  or  she  has 
inherited,  or  which  he  may  inherit  from  a  child,  ah 
intestato,  so  far  as  it  has  been  derived  from  the 
Property   of    the    deceased    husband   or   wife.      The 
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Property  goes  in  these  cases  to  the  children  of  the  lirst 
marriage,  according  to  the  principle  regulating  Succes- 
sion b}'  Intestacy.  The  party  marrying  a  second  time 
retains,  however,  the  Usufruct,  c.  The  husband  or  wife 
entering  upon  a  second  Marriage,  cannot  give  to  the 
second  spouse  more  than  the  minimum  amount  (inter 
vivos  or  mortis  causa)  reserved  to  a  child  of  the  first 
Marriage.  Whatever  has  been  given  in  excess  of  this, 
is  divisible  amongst  the  children  of  the  first  Marriage. 
d.  The  Biiiuhus  or  Binuha  cannot  revoke  any  Gift  made 
to  the  children  of  the  first  Marriage  for  any  given 
reason,  excepting  only  where  the  child  has  made  an 
attempt  upon  the  life  of  the  parent,  or  has  actually 
outraged  the  parent,  or  has  caused  the  parent  loss 
of  Property,  e.  The  Binuha  loses  the  Guardianship 
and  Eight  of  the  bringing  up  of  the  child.  /'.  When 
the  Parens  hinubus  has  been  instituted  as  the  heir,  and 
the  children  as  legatees,  the  Parens  is  no  longer  exempt 
from  the  liability  to  find  Security. 

5.  Prejudices  by  a  violation  of  the  year  of  mourning. 
A  woman  who  re-marries  within  a  year  of  the  dissolu- 
tion of  her  previous  marriage,  either  by  the  death  of 
her  husband  or  by  divorce,  is  subject  to  the  following 
disadvantages: — She  suffers  infamia.  This,  however, 
has  been  abolished  by  the  Canon  Law.  She  sacrifices 
in  favour  of  the  nearest  relatives  of  her  husband  all 
she  may  have  received  from  him ;  she  cannot  possibly 
irive  more  than  one-third  of  her  fortune  to  her  second 
husband ;  she  cannot  acquire  Property  either  by  Gift 
or  Legacy,  and  can  only  inherit  from  relatives  ah 
iiitestato  as  far  as  the  third  degree.  Should  there 
be  children   of    the    first   Marriage,    in    addition    to 
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these  penalties,  the  general  consequences  of  a  second 
marriage  take  place. 

Section  XVIII. — Biglits  of  Parents  and  Child. 

Von  Vangerow,  s.  228. 
Arndts,  s.  419. 
Puchta,  ss.  430—431. 

Dig.  de  agnoscendis  et  alendis  liberis  (25,  3). 
,,   de  inspiciendo  ventre  custodiendoque  partu  (25,  4). 

A  CHILD  may  employ  the  Actio  de  -partu  agnoscendo  Eight  of 
against  his  parents  for  the  acknowledgment  of  his  ami  cwm. 
relationship.  The  mother  may  avail  herself  of  this 
Action,  but  she  sacrifices  this  Right  if  she  fail  to  give 
notice  of  her  pregnancy  to  her  husband,  or  to  the 
person  in  whose  potestas  he  is,  within  thirty  days  after 
the  dissolution  of  Marriage,  for  it  is  only  in  this  case 
that  the  rule  of  the  Senatus  considtum  Plancianuiii 
applies.  Actions  for  Infamy,  or  Actions  based  upon 
dolus,  cannot  be  instituted  by  children  against  their 
parents;  nor  can  theJusjurandum  calumniai.  be  demanded 
from  a  parent.  Parents  also  have  the  Benejicium 
competenticc  against  their  children. 

Section  XIX. — Tltc  Patria  Potestas,  or  Paternal 
Power. 

Von  Vangerow,  ss.  229 — 26U. 

Arndts,  ss.  420—438. 

Puclita,  ss.  432—445. 

Gai.  Comni.  I.,  55. 

Gliick  XIV.,  423  et  seq.,  267,  400,  302,  317;  XXVIII.,  183; 

XXXV.,  190  et  seq. 
Instit.,  de  patria  potestate  (1,  9). 
Cod.       „       „  „         (8,47). 
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Dig.  de  his.  qui  sui  vel  alieni  juris  sunt  (1,  G). 

Cod.  de  donationibus,  etc.,  a  parentibus  in  liberos  factis 

(5,  16). 
s.  6,  Instit.  de  inutil.  stipul.  (B,  19). 
1.  2  pr.,  Dig.  de  contr.  emt.  (18,  1). 
1.  4,        ,,        de  judic.  (5,  1). 
1.  16,      „        de  furt.  (47,  2). 
1.  56,  s.  1,  de  fidejussorib.  et  mandat.  (46,  1). 
1.  38,  s.  1,  2  de  condict.  iudeb.  (12,  6). 
Dig.  de  peculio  (15,  1). 
1.  31,  s.  2,  Dig.  de  douatib.  (39,  5). 
1.  1,  s.  5,  Dig.  de  adqu.  v.  am.  poss.  (41,  2). 
1.  3,  s.  4,  Dig.  de  minor.  (4,  4). 
Dig.  de  castrensi  peculio  (49,  17). 
Cod.  de  castrensi  peculio  militum  et  prgefectianorum  (12,  37). 

,,     de  castrensi  omnium  palitinorum  peculio  (12,  31). 

,,     de  bonis  maternis  et  materni  generis  (6,  60). 

,,     de  bonis,  quas  liberis  in  potestate  constitutis,  etc.  (6,  61). 
s.  4,  Instit.  de  inutil.  stipulat.  (3,  19). 
1.  130,  Dig.  de  V.O.  (45,  1). 
1.  141,  Dig.,  s.  2,  de  V.O. 
1.  57  pr.,  Dig.  de  judic.  (5,  1). 
1.39,  ,,    de  0.  et  A.  (44,  7). 

1.  44,  45,     ,,    de  peculio  (15,  1). 
1.  1,  s.  9,    ,,    de  separat.  (42,  6). 

Instit.  quod  cum  eo,  qui  in  aliena  potestate  est.  (4,  7). 
Dig.  quod  cum  eo,  qui  in  aliena,  etc.  (14,  5). 
Cod.  „  „  .,  (4,  26). 

Dig.  quod  jussu.  (15,  4). 

,,     de  peculio  (15,  1). 

,,     quando  de  peculio  actio  annalis  est.  (15,  2). 

,,     de  tributaria  actione  (14,  4). 

,,     de  in  rem  verso  (15,  3). 

,,     de  S.C.  Macedoniauo  (14,  6). 
Cod.  ad  S.C.  Macedonianum  (4,  28). 
Dig.  de  liberis  exhibendis  item  ducendis  (43,  30). 
Cod.  de  liberis  exliibendis  seu  de  ducendis,  et  de  bomine  libero 
exhibendo  (8.  8). 
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1.  1,  s.  2,  cle  E.  y.  (6,  1). 
Instit.  de  adoptionibus  (1,  11). 

,,      de  adquisitione  per  arrogationera  (3,  10). 
Dig.  de  adoptionibus  et  eman.  (1,  7). 
Cod.  „  „  (8,  48). 

1.  7,  Cod.  de  hered.  instit.  (6,  24). 
Instit.,  de  acquisitione  perarrog.  (3,  10). 
Gai.  Comm.  I.,  101,  102. 

Cod.  de  naturalibus  liberis  et  matribus  eorum,  etc.  (5,  27). 
Nov.  74,  89. 

Instit.  quibus  modis  jus  potestatis  solvitur  (1,  12). 
Dig.  de,  etc.  emancipationibus  et  aliis  modis,  etc.  (1,  12). 
Cod.  de  emancip.  liberorum  (8,  49). 

Dig.  de  obsequiis  parentibus  et  patronis  prastandis.  (37,  15). 
Dig.  de  agnoscendis  et   alendis   liberis   vel   jp^'i'sntibus,  etc. 

(25,  3). 
Cod.  de  alendis  liberis  ac  parentibus  (5,  25). 

The  special  Eights  which  helong  to  the  father  by  Eights  of 
virtue  of  the  patria  potestas  relate  in  part  to  the  Person 
and  in  part  to  the  Property  of  the  children.  As  far  as 
relates  to  the  Person,  he  has  the  Plight  of  administering 
correction ;  the  Plight  of  appointing  Guardians  by  a 
Testament ;  the  Right  of  what  is  denominated  Pupillary 
Substitution,  and  of  sanctioning  Marriage  ;  the  Pdght  to 
demand  an  acknowledgment  of  the  paternal  authorit}', 
for  which  purpose  there  is  given  him  the  Actio  de  patria 
potestas;  and,  finally,  the  Plight  to  prohibit  the  detention 
of  the  child  subject  to  his  power.  To  secure  this  last 
Plight  there  is  given  to  him  the  Inter  diet  um  de  liberis 
ducendis.  In  regard  to  the  child's  Property,  this  Right 
extends  to  the  Pecidiiim  of  his  children.  'BxPecidium  is  to  Peadinm, 

"^  .  and  the 

be  understood  that  complex  of  Property  which  the  father  Eights  of 
permits  his  child  to  have  for  his  own  free  administration,  and  child 
According  to  the  most  ancient  Law,  all  the  acquisitions  joyJient! 
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of  the  child  went  ipso  jure  to  the  father  ;  by  the  modern 
Law  the  child  retains  his  acquisitions  for  himself.  From 
this,  however,  is  to  be  excepted  what  the  child  acquires 
ex  suhstaiitia  patris,  which  belongs  entirely  to  the 
father,  either  in  absolute  Ownership  or  in  Usufruct. 
This  is  the  so-termed  Peculmm  profecticium.  All  other 
acquisitions  fall  into  the  Ownership  of  the  child ;  but 
the  father  is  entitled  to  enjoy  their  Usufruct.  Upon  this 
point  we  must  distinguish  between  bona  adventicia  on 
the  one  side,  and  bona  eastrensia,  the  bona  quasi  cas- 
trensia,  and  adventicia  irregularia,  on  the  other.  On 
bona  eastrensia  vel  quasi,  that  is  to  say,  on  the  Property 
acquired  by  a  Jilius  familias,  either  as  a  soldier,  a  public 
officer,  an  advocate,  a  clergyman,  or  by  gift  from  the 
Prince  or  Princess,  the  father  has  the  Exclusive  Usu- 
fruct. On  the  bona  adventicia,  that  is.  Property  other- 
wise acquired,  the  father  has  also  the  Usufruct.  To  this 
category,  moreover,  especially  belong  the  bona  materna 
and  matcrni  generis  of  the  children  ;  their  lucra  nuptialia, 
and  all  that  may  possibly  revert  to  them,  upon  either 
the  father  or  mother  entering  into  a  second  marriage. 
Right  of    ^g  to  iliebona  adrenticia  there  are  several  exceptions, 

Son  to  the  .  •  -,    -, 

Usufruct    where  the  son  is  entitled  to  the  Usufruct : — 

1.  Where  a  Gift  has  been  made  to  a  child  subject 
to  this  condition. 

2.  In  the  case  where  the  child  makes  some  acqui- 
sition against  the  will  of  the  father. 

3.  Where  the  child  ofafuriosus  takes  an  Inheritance. 

4.  Where  the  father  is  required  to  make  an  immediate 
Restitution  of  a  Testamentary  Trust,  on  the  termination 
of  the  patria  potestas,  in  consequence  of  his  bad 
management. 
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That  which  a  child  acquires  in  these  four  instances  Bmmnad- 

.    ,  .  venticium 

is  termed  honuni  aclventicium  irregidare.  The  difference  irreguiare. 
between  adveuticium  irregidare  and  castrensia  vel  quasi 
castrensia  is  as  follows  :  That  the  son  is  only  regarded 
in  reference  to  the  latter  as  a  imter  familias.  It  is  only 
as  regards  this  that  he  has  the  right  of  testamentary 
Disposition  and  Power  to  enter  into  a  legal  transaction 
with  his  father.  During  the  continuance  of  the  patria 
potestas,  any  existing  obligatory  relations  entered  into 
between  the  father  and  the  son  can  exert  no  influence 
whatever  either  upon  the  one  or  the  other.  After  the 
termination  of  the  patria  potestas,  such  relations  operate 
only  as  uaturales  ohligationes,  and  that  with  respect  to 
the  fate  of  the  peadium.  But  as  regards  the  bona 
castrensi,  or  vel  quasi,  the  son,  viewed  in  his  relation 
to  the  father,  is  regarded  as  if  he  were  a  stranger. 

The  Patria  Potestas  may  be  acquired —  paMa 

1.  By  Conception  in  lawful  and  valid  wedlock.  Potestas 

2.  By  Legitimisation  ;  the  father  of  an  illegitimate  acquired. 
child  may  bring  the  child  under  his  potestas  by  subse- 
quently marrying  the  mother.  In  such  a  case  there 
arises  what  is  denominated  a  Legitimatio  per  suhsequens 
matrimonium,  or  by  the  Rescript  of  the  Sovereign, 
which  is  termed  Legitimatio  per  reseriptum  Prineipis. 

3.  By  Adoption  and  Arrogation.     By  the  former  is  Adoption 
to  be  understood  that  legal  transaction  by  virtue  ofgatiJi"" 
which  a  Person  who  has  been  already  subjected  to  the 
patria  potestas  is  brought  under  the  potestas  of  another. 

By  the  second  is  to  be  understood  that  legal  transaction 
by  which  a  Person  who  is  sui  juris,  or  in  his  own 
potestas,  is  brought  under  the  patria  potestas  of  another. 
In  both  these  cases  it  is  always  and  absolutely  necessary 
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that  the  Person  cleshing  to  adopt  should  be  capable  of 
Who         doing    so.      Those   Persons    are    incapable   who    are 
Adopt.       absolutely  impotent ;  and  also,  those  who  are  not  at 
least  eighteen  years    older  than  the   party  adopted. 
That  is  to  say,  there  must  be  the  puhertas  plena  on  the 
part  of  the  pater  adoptans;  and,  finally,  what  is  termed 
an  Adoption  ad  diem  is  not  allowable.     These  proposi- 
tions are  founded  upon  the  ivleAdoptio  imitatur  naturam. 
The  doctrine  just  explained    rests  upon  the  special 
grounds  that  no  one  can  adopt  who  has  children  of  his 
own,  unless,  indeed,  the  Adoption  does  not  operate  as 
an  injury   to  his    own    children  ;    that    a    Gruardian 
shall  not,  before  rendering  his  accounts,  arrogate  his 
Ward ;  that  the  poor  shall  not  adopt  the  rich  ;  that  the 
father  shall  not  adopt  his  illegitimate  child. 
Requisites      For  Arrogatiou,  it  is  especially  necessary  that  he 
gation."     who  arrogates  should  have  acquired  an  advanced  age ; 
that  the  Person  to  be  arrogated  should  acquiesce,  and 
if  he  be  a  minor,  that  a  prior  investigation  should 
determine  the  desirability  of  the  Arrogation.     Further, 
in  the  case  where    the  party  arrogated  is  a  minor, 
security  shall  be  given  by  the  Arrogator  that  in  the 
event  of  the  death  of  the  minor  before  attaining  his 
majority,  the  Property  belonging  to  him  shall  be  handed 
over  to  those  to  whom   it  would  have  come  if  the 
Arrogation  had  not  taken  place. 
Effects  of       The  effects  of  Arrogation  are — 
tion.''  1-  The  Arrogator  acquires  the  patria  potestas. 

2.  The  party  arrogated  steps  into  all  the  Rights  of  a 
filius  familias,  but  suffers  a  capitis  deminutio,  because 
he  ceases  to  be  a  jmte)'  familias.  These  results  were, 
by  the  ancient  Roman  Law,  connected  with  the  act 
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of  Adoption.  But  by  the  Emperor  Justinian  it  was 
ordained  that  where  the  natural  father  gave  up  his 
son  or  his  daughter  to  another  person  in  Adoption, 
the  ancient  effects  should  only  take  place  when  the 
pater  adoptans  was  the  natural  ascendant  of  the  child. 
Otherwise  the  child  continued  under  the  potestas,  and 
in  the  family  of  its  natural  father ;  and  only  in  the 
case  where  the  pater  adoptans  died  during  the  period 
of  the  Adoption  did  the  child  have  an  intestate  Eight 
in  the  Estate  of  the  adoptive  parent.*  This  principle 
is,  however,  limited  to  the  case  of  Adoption,  and  is  not 
applicable  to  that  of  Arrogation,  and  the  adopted 
child  of  a  woman  holds  a  similar  relation,  for  women 
cannot  possibly  possess  the  patria  potestas.  This  rela- 
tionship is  termed  Adoptio  minus  plena.  In  German 
Law,  when  the  natural  parents  receive  back  the  adopted 
child  as  a  child  into  the  family,  the  Adoptio  minus  plena 
is  dissolved.  Finally,  it  is  to  be  observed  in  re- 
spect to  the  formal  part  of  Adoption,  that  it  must  be 
made  in  the  presence  of  the  competent  authorities. 
Arrogation  by  the  Rescript  of  the  Prince  must  be  so 
effected  that  the  Adoption  shall  not  take  place  in 
opposition  to  the  wish  of  the  person  adopted ;  and  as 
regards  Arrogation,  the  consent  of  the  person  to  be 
arrogated,  or  that  of  his  Tutor,  is  necessary.  In  the 
mode  employed  to  express  dissent  it  is  implied  that 
it  is  not  necessary  that  formal  assent  should  be  given. 

The  Patria  Potestas  is  dissolved  :—  How  the 

1.  When  the  pater  famiUas  to  whom  it  appertains  potestas  is 
dies,  or  suffers  a  capitis  deminutio,  either  maxima  or  •^^^s'^^^'^^- 

*  The  proceedings  in  Court  are  commenced  by  protocol. 
L 
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media ;  when  the  grandchildren  fall  under  the  jyotestas 
of  their  father,  he  having  been,  till  the  death  of  the 
grandfather,  under  his  father's  potestas. 

2.  When  the  child  who  was  subject  to  the  patria 
potestas  dies,  or  suffers  the  capitis  deminutio  maxima  or 
media. 

3.  When  the  son  attains  some  high  official  position. 

4.  When  the  father  forfeits  his  Eight  by  exposing 
his  son,  or  by  pandering  for  his  daughter. 

5.  When  the  father  allows  himself  to  be  arrogated, 
in  which  case,  the  Arrogator  himself  acquires  the 
potestas. 

6.  When,  by  Adoption,  the  potestas  passes  to  the 
adoptive  father. 

7.  By  the  Emancipation  of  the  child. 

Definition       Emancipation  is  that  act  by  which  the  father,  under 

ofEmanci-  ,  i-iic 

pation.  public  authority,  releases  his  child  from  his  potestas, 
with  a  view  to  his  child  becoming  sui  juris.  The  form 
of  this  transaction  is  either  a  declaration  on  the  part 
of  the  father,  in  the  presence  of  a  competent  judge, 
and  in  the  presence  of  the  child,  which  is  termed  the 
Emancipatio  Justinianea ;  or  the  declaration  made  by  the 
Kegent,  upon  the  petition  of  the  father,  which  is 
denominated  Emancipatio  Anastasiana.  The  requisites 
for  Emancipation  are  : — 
Requisites  1.  The  couscut  of  the  father,  save  where  he  ill-treats 
cipation.  the  cliild,  or  has  accepted  a  legacy  which  has  been 
bequeathed  to  him,  subject  to  the  condition  of  his 
emancipating  his  child  ;  or  where  the  impuhcs  who  has 
been  adopted  or  arrogated,  upon  subsequently  attaining 
his  majority,  proves  that  he  has  been  damnified  by 
the  Adoption  or  the  Arrogation. 
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2.  The  consent  of  the  child,  except  where  it  is  an 
adopted  child,  or  an  infans. 

According  to  German  Law,  the  Paternal  Power  is 
also  terminated  when  the  son  supports  his  own  home, 
and  when  the  daughter  marries.  This  is  termed 
the  Emancipatio  Germanica. 

Section  XX. — Guardianship. 

Von  Vangerow,  ss.  261 — 294. 

Arndts,  ss.  439—462. 

Puchta,  ss.  321—358. 

Gai.  Comm.  I.,  142—200,  pp.  142—202  (Tomkins  and  Le- 
mon's edit.) 

Gluck  XXVIII.,  435  ;  XXVIII.,  468  et  seq.;  XXIX.,  1  et  seq., 
50,  199  et  seq.,  253,  315,  400;  XXIX.,  173,  184;  XXX., 
1,  253  et  seq.;  XXXI.,  41,  55,  161;  XXXII.,  3  et  seq., 
107,  293,  444;  XXXIII.,  73  et  seq.,  199,  259  et  seq. 

Instit.  I.,  13—26.     Dig.  XXVI.,  XXVn. 

Cod.  v.,  28—75. 

1.  2  pr.,  s.  1,  Dig.  de  tutehs  (26,  1). 

Instit.  de  tutehs  (1,  13). 

,,       qui  testamento  tutores  dari  possunt.  (1,  14). 

Dig.  de  testamentaria  tutela  (26,  2). 

Cod.  „  „       (5,  28). 

s.  2,  Instit.  qui  test.  tut.  dari  poss. 

s.  27,  Instit.  de  legat.  (2,  20). 

Dig.  de  confirmando  tutore  (26,  3). 

Cod.  „  „      (5,29). 

Dig.  de  legitimis  tutoribus  (26,  4). 

Cod.  de  legitima  tutela  (5,  30). 

Instit.  de  legitima  agnatorum  tutela  (1,  15). 

Cod.  quando  mulier  tutela  officio  fungi  potest.  (5,  35). 

Cod.  si  mater  indemnitatem  prom.  (5,  46). 

Nov.  118,  c.  5. 

1.  11  pr.,  de  testam.  tut.  (26,  2). 

Instit.  de  legitima  parentum  tutela  (1,  18). 
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Instit.  de  fiduciaria  tutela  (1,  19). 

Gai.  Comm.  L,  138,  175,  185. 

Instit.  de  Atiliano  tutore  et  eo  qui  etc.  (1,  20). 

Dig.  de  tutoribus  et  curatoribus  datis  ab  his,  qui  jus  dandi 

habent  (26,  5). 
Dig.  qui  petaut  tutores  vel  curatores  et  ubi  petautur  (26,  6). 
Cod.  qui  petaut  tutores,  etc.  (5,  31). 
Cod.  qui  dare  tutores  vel  cur.,  etc.  (5,  34). 
Instit.  de  excusationibus  tutorum  vel  curatorum  (1,  25.) 
Dig.  de  excusationibus  (27,  1). 
Cod.         „  ,,         etc.  (5,  62). 

,,     si  tutor  vel  curator  falsis  alleg.,  etc.  (5,  63). 

,,  ,,  ,,      rei  publicfe,  etc.  (5,  64). 

,,     de  excusationibus  veteranorum,  (5,  65). 

,,     qui  numero  liberorum  se  excusant  (5,  66). 

,,     qui  morbo  se  excusant  (5,  67). 

,,     qui  setate  se  excusant  (6,  68). 

,,     qui  numero  tutelarum  (5,  69). 
Vaticana  fragmeuta  tit.  IV.  de  excusatione,  ss.  123 — -248. 
1.  1,  s.  5,  Dig.  quando  appelland.  sit.  (49,  4). 
Instit.  de  satisdatione  tutorum  vel  curatorum  (1,  24). 
Dig.  rem  pupilli  vel  adolescentis  salvam  fore.  (46,  6). 
Cod.  de  tutore  vel  curatore,  qui  satis  non  dedit  (5,  42). 
1.  7,  s.  1,  Dig.  de  curat,  fur.  (27, 10). 
Dig.  de  administratione  et  periculo  tutorum  (26,  7). 
Cod.  de  administratione  tutorum  vel  curatorum  (5,  37). 
Dig.  ubi  pupillus  educari  morari  debeat  (27,  2). 
Cod.  ubi  pupilli  educari  debeant  (5,  49). 
Cod.  de  alimentis  pupillo  praestandis  (5,  50). 
Dig.  de  rebus  eorum,  qui  sub  tutela  vel  cura  sunt  (27,  9). 
Cod.  de  prediis  et  aliis  rebus  minorum  sine  decreto,  etc.  (5,  71). 

,,     quando  decreto  opus  non  est.  (5,  72). 

,,     si  quis  ignorans  rem  minoris  esse  (5,  73). 

,,     si  major  factus  alienationem  factam,  etc.  (5,  74). 
Nov.  72,  c.  5,  6,  7. 

Instit.  de  auctoritate  tutorum  (1,  21). 
Dig.  de  auctoritate  et  consensu  tutorum  et  curat.  (26,  8). 
Cod.  de  auctoritate  praestanda  (5,  59). 
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Dig.  quando  ex  facto  tutoris  vel  curatoris  (26,  9). 

Cod.  „  „  „         (5,  39). 

1.  17,  s.  1,  Dig.  de  solut.  (46,  3). 

1.  3,  s.  1,  Dig.  ad  adm.  et  peric.  (26,  7). 

s.  1,  Instit.  de  satisdatione  tutor,  et  curat.  (1,  24). 

Cod.  de  dividenda  tutela  (5,  52). 

Dig.  de  tutelse  actione  (27,  3). 

,,     de  contraria  tutelfe  et  utili  actione  (27,  4). 

,,     de  beredibus  tutorum  et  curatorum,  etc.  (27,  7). 
Cod.  arbitrium  tutela  (5,  51). 

,,     de  beredibus  tutorum  et  curatorum  (5,  54). 

,,     de  coutrario  judicio  tutelae  (5,  58). 
Dig.  de  tutelse  et  rationibus  distrabendis  (27,  3). 

,,     de  fidejussoribus  et  nominatoribus  (27,  7). 
Cod.  si  mater  indemnitatem  promisit  (5,  46). 
Dig.  de  magistratibus  conveniendis  (27,  8). 
Cod.  „  „  (5,  75). 

Instit.  quibus  modis  tutela  finitur  (1,  22). 
Cod.  quando  tutores  vel  curatores  esse  desinant  (5,  60). 
Instit.  de  suspectis  tutoribus  vel  curatoribus  (1,  26). 
Dig.  eod.  tit.  (26,  10). 
Cod.  eod.  tit.  (5,  43). 

Dig.  de  eo,  qui  pro  tutore  prove  curatore  negotia  gessit  (27,  5). 
Cod.  eod.  tit.  (5,  45). 
Dig.  quod  falso  tutore  auctore  gestum  esse  dicatur  (27,  6). 

,,     de  curatoribus  f arioso  et  aliis  extra  etc.  (27,  10). 
Cod.  de  curatore  furiosi  vel  prodigi.  (5,  70). 
1.  3,  s.  1,  Dig.  de  tutelis  (26,  1). 
1.  12,  pr.  1,  Dig.  de  tutor,  et  curator,  dat.  (26,  5). 
Dig.  de  curatore  bonis  dando  (42,  7). 

,,     de  ventre  in  poss.  mittendo  etc.  (37,  9). 

The  Romans  had  no  express  term  to  designate  what  introduc- 
we  denominate  Guardianship,  but  they  employed  the  °^^' 
words    Tutela  and    Cura,   as   denoting   species   of  an 
undefined  genus.     What  the  modern  Germans  name  xature  of 
Vormundschaft,  and  we  call  Guardianship,  originated  ^^p^*^^^^" 
in  the  necessity,  which  must  have  been  early  felt,  that 
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persons  needing  protection  on  account  of  their  inex- 
perience or  weakness  should  be  aided  or  protected  by 
the  laws  of  the  State.  Guardianship  exists  for  the 
benefit  of  those  persons  who  are  indeed  sui  juris,  but 
who,  nevertheless,  on  account  of  youth,  or  for  some 
other  reason,  are  incapable  of  taking  care  of  themselves, 
or  controlling  properly  their  own  affairs.  Puchta  was 
of  opinion  that  its  proper  position  in  the  systematic 
treatment  of  the  Law  is  under  the  head  of  Obliga- 
tions. Guardianship  has  lost  the  character  which 
it  originally  possessed  in  ancient  Rome,  of  being  a 
strictly  family  Right,  but  it  continues  to  retain 
its  original  characteristics  of  being  a  family  duty. 
Even  the  person  who  has  been  nominated  as  a  Guardian 
assumes  somewhat  the  character  of  the  parent  of  the 
Ward.  The  peculiar  nature  of  Guardianship  can  only 
be  explained  when  viewed  from  the  stand- point  of 
family  connection.  It  is  for  this  reason  that  it  becomes 
necessary  to  treat  of  the  theory  and  doctrine  of 
Guardianship,  under  the  category  of  Family  Law. 
Two  kinds,  As  already  intimated,  two  kinds  of  Guardianship  exist, 
TuteiT  namely,  Tutela  and  Cura.  Both  kinds  possess  this 
feature,  that  they  are  strictly  public  appointments,  by 
virtue  of  which  the  holder  of  the  office  is  called 
upon  to  administer  and  conduct  the  affairs  connected 
with  the  Property  of  a  third  party,  who  is  himself 
incapable  of  doing  so  on  account  of  certain  personal 
disqualifications.  This  definition  gives  the  notion 
contained  in  the  species  of  Guardianship  designated 
Cura.  In  order  that  Guardianship  may  exist  in  the 
form  known  as  the  Tutela,  it  is  essential  that  an 
impuhes  should  be  the  Ward,  whose  personal  incapacity 
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to  act  for  himself  the  Guardian  removes  by  supplying 
the  defect  in  his  Ward's  personality.  The  Auctoritatis  Function 
interpositio,  as  it  is  called,  which  is  the  characteristic  °Tutol. 
function  of  the  Tutor,  distinguishes  it  from  that  of 
the  Curator.  A  Tutor  is  appointed  to  take  charge  of 
an  impuhes  who  has  become  free  from  the  patria 
potcstas.  A  Curator  is  appointed  for  an  impuhes  under 
certain  circumstances,  as  also  for  puhcres  miiwres, 
furiosi,  prodigi,  and  incapacitated  persons  ;  for  the  last, 
however,  only  at  their  own  request.  Where,  however, 
puheres  minores  already  possess  a  Tutor,  no  other 
person  is  appointed  as  the  Curator,  but  the  Tutor 
becomes  the  Curator.  The  person  is  not  changed, 
but  the  office ;  the  sphere  of  action  is  altered  when 
the  Auctoritatis  interpositio  is  abrogated. 

A  Tutelage  is  created  either  by  testamentary  dis-  S''*;^t^°"°^ 
position,  or  by  law,  or  by  magisterial  appointment,  and  kinds 
The  testamentary  Tutela  (Tutela  tcstamentariaj  requires 
that  the  Minor  should  be  in  the  power  of  the  testator ; 
that  the  Tutor  should  possess  the  testamenti  f actio,  and 
that  he  should  be  nominated  in  a  testament,  or  in  a 
confirmed  codicil.  When  such  is  the  case,  it  is  a 
Tutela  testamentaria  perfecta.  When,  however,  the 
testator  has  no  power  over  the  Minor,  the  Authorities 
in  many  instances  will  confirm  the  appointment ;  as 
for  instance,  when  the  father  has  appointed  a  Tutor  for 
an  emancipated  Minor,  or  a  Tutor  has  been  appointed 
by  the  mother,  or  where  a  Tutor  has  been  appointed 
by  any  one  for  the  person  whom  he  has  instituted  as 
his  heir.  But  such  Tutela,  which  is  termed  the  Tutela 
testamentaria  imperfecta,  first  becomes  operative  upon 
the  obtaining  of  a  confirmatory  decree.     The  Tutela 
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legitima  proceeds  upon  the  principle  that  the  nearest 
intestate  heir  of  the  Minor,  who  is  capable  of  accepting 
the  responsibility,  is  bound  to  accept  the  office.  The 
Tutela  by  magisterial  decree,  or  as  it  is  termed,  Tiitela 
dativa,  occurs  where  a  Tutor  is  needed  for  some  special 
business,  or  where  no  testamentary  or  legally  nomi- 
nated Guardian  exists.  Of  these  three  kinds  of  Tutela 
the  testamentary  takes  the  precedence  of  the  other  two. 
The  Tutela  by  operation  of  law  (Tutela  legitima  J  does  not 
come  into  existence  until  it  has  been  decided  that  no 
testamentary  Tutela  exists.  Until  this  is  determined, 
and  for  the  intermediate  time,  a  Tutor  dativus  is 
appointed;  so  also  if  the  legal  Tutor  should  be  for  a 
time  prevented  from  accepting  the  office.  In  the  event 
of  no  Tutor  being  appointed  by  testament,  and  also 
where  no  legal  Tutor  accepts  the  office,  one  is  imme- 
diately appointed  by  the  lawful  Authorities. 
Appoint-  The  foundation  upon  which  the  appointment  of  a 
^i(^citfr  Curator  rests,  is  in  every  case  the  decree  of  the  proper 
Authorities.  But  the  nomination  of  a  Curator  in  a 
testament  by  a  father  or  a  mother  will  be  confirmed 
by  the  Court,  provided  no  grounds  for  objection 
exist. 
Petitio  For  the  appointment  of  a  Guardian  all  Persons  are 

luratorir  entitled  to  petition  who  have  a  legal  interest  in  the 
nomination,  and  such  an  application  is  termed  Petitio 
tutoris,  or  curatoris.  The  persons  liable  for  the  office, 
where  the  above  decline  to  accept  the  Tutela  or  Gtira, 
are  the  heirs  by  intestacy.  Should  they  fail  to  under- 
take the  duty  within  the  space  of  a  year,  they  forfeit 
their  Kight  of  Inheritance.  Persons  incapable  of 
Guardianship  are  the  following: — 
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1.  Women,  except  a  mother  and  a  grandmother.        Persons 

■■■  *^  incapable 

2.  Bishops  and  monks.  of  Guar- 

-.      r,    T  T  (liansliip. 

3.  boldiers. 

4.  Minors. 

Not  absolutely  incapable,  but,  nevertheless,  persons 
not  deemed  admissible  to  the  office  of  Guardianship 
are:  Furiosi,  3Iuti,  Surdi,  Prodifji.  The  appointment 
of  such  persons  to  the  duties  of  G-uardianship  is  indeed 
valid,  and  can  only  be  set  aside  by  the  decree  of 
the  Court.  Such  persons  are  also  superseded  when 
these  disqualifications  arise  after  their  entering  upon 
Guardianship.  Moreover,  certain  persons  are  excluded 
from  certain  kinds  of  Guardianship.  That  party  is 
excluded  who  obtrudes  himself  into  the  office.  Again, 
those  persons  are  excluded  who,  at  the  time  of  the 
making  of  the  appointment,  were  either  creditors  or 
debtors  of  the  Ward.  If  the  father  or  mother  has 
forbidden  a  person  from  being  appointed,  such  person 
cannot  be  installed.  The  bridegroom  cannot  be  the 
Guardian  of  his  bride,  nor  the  husband  that  of  his  wife. 

As  Guardianship  is  a  munus  imhlicum,  every  one^^tj-to 
qualified  to  become  a  Guardian  is  bound  to  accept  the  ^2'*  *^^ 
office,  with  the  exception  of  the  mother  and  the  grand- 
mother. There  are,  however,  several  legal  grounds  of 
Excuse,  or  excusationes,  as  they  are  termed,  by  which  a 
person  may  relieve  himself  from  the  duties  of  Guardian- 
ship. Other  grounds  of  Excuse  give  an  absolute  Eight 
to  decline  a  profi'ered  Guardianship.  These  must  be 
carefully  noted — 

1.  The  holding  of  some  public  or  clerical  office.  Grounds 

2.  The   administration  of  the  affairs  of  the  Prince  ° 
or  the  Fiscus. 
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3.  Admission  into  the  Privy  Council  of  the  Prince. 

4.  Absence  on  business  on  behalf  of  the  State. 

5.  The  holding  of  a  public  post  of  instruction,  or 
one  connected  with  science  or  art,  or  that  of  a  practising 
physician. 

6.  Also,  if  a  man  has  three,  four,  or  five  children 
born  in  wedlock,  and  still  living  in  Rome  or  in  Italy, 
or  in  the  Provinces. 

7.  The  administration  of  three  Tntelae  in  the  same 
family,  so  far  as  the  i^aterfamilias  is  liable. 

8.  Poverty  or  sickness,  or  having  attained  seventy 
years  of  age. 

9.  Inability  to  read  and  write,  and  the  want  of 
business  knowledge  where  this  is  required. 

10.  The  removal  of  the  residence  of  the  Guardian 
from  the  place  where  he  has  been  called  to  discharge 
the  duties  of  the  Guardianship. 

11.  Where  the  Property  to  be  administered  lies  at 
too  great  a  distance  for  its  administration. 

12.  When  the  nomination  of  the  Guardian  has  been 
made  from  a  feeling  of  hatred. 

13.  When  a  dispute  exists  in  regard  to  the  Inherit- 
ance between  the  person  nominated  and  the  Ward. 

Grounds  of      There  are  also  grounds  of  Excuse  which  give  the 
Resigna-     j^jg^t   to  a   Guardian    of   resigning   a  Guardianship 
already  undertaken.     These  are — 

1.  Removal  to  a  distance  beyond  the  seas  upon 
business  on  behalf  of  the  State. 

2.  Admission  to  the  Privy  Council  of  the  Prince. 

3.  Poverty  and  sickness. 

4.  Change  of  Domicile  with  the  consent  of  the 
Prince,     provided     the     Regent     is    aware     of    the 
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Guardianship.  All  these  excuses  must  be  pleaded 
before  the  Court  of  Wardship  within  fifty  days, 
reckoning  from  the  day  that  the  event  becomes 
known.  Within  four  months  they  must  be  proved. 
During  the  procedure,  grounded  upon  the  alleged 
Excuse,  an  ad  interim  Guardian  is  appointed.  The 
Rights  and  duties  of  the  Guardian  date  from  the  Duties  of  a 
very  moment  that  he  has  notice  of  his  appointment. 
His  chief  duties  are — 

1.  To  obtain  a  decree  of  the  Court,  by  which  his 
appointment  as  Tutor  or  Curator  becomes  legalised ; 
by  virtue  of  which  the  administration  is  made  over  to 
him,  whether  it  be  a  tutorium  or  a  curatoriwn.   • 

2.  To  take  the  oath  of  office  of  Guardian. 

3.  To  furnish  adequate  and  proper  Security. 

4.  To  draw  up  an  Inventory. 

After  this  his  care  for  the  Person  and  the  Property  Careofthe 
of  the  Ward  commences.  The  duties  as  to  the  Person  Proplltyoi 
of  the  Ward  are  to  defend,  to  nurture,  and  to  train  ^^^^  ^^  "*^" 
him,  which  duties  he  fulfils  under  the  inspection  and 
with  the  co-operation  of  the  Court.  Whilst,  however, 
this  is  the  rule  the  paternal  direction  must  always  be 
regarded.  The  most  important  function  of  the  Guardian 
is  that  of  the  administration  of  his  Ward's  Property. 
He  is  answerable  only  for  dilirjentia  in  concreto,  but  he 
becomes  liable  for  omnis  culpa  when  he  has  obtruded 
himself  into  the  office  of  Guardianship.  He  must, 
according  to  the  German  Law,  render  his  accounts 
every  year.  The  ruling  and  chief  principle  of  his 
administration  must  be  that  he  must  take  care  both 
to  preserve  and  to  increase  the  Property  of  his  Ward. 
Hence  he  must  not  allow  anything  to  perish,  a  rule 
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which  renders  it  imperative  upon  him  to  dispose 
of  all  perishable  articles ;  he  must  collect  outlying 
capital  in  due  time ;  and  invest  incoming  moneys 
in  good  securities.  Money  in  hand  he  is  obliged  to 
invest  within  six  months  ;  newly  acquired  income  within 
two  months.  He  must  further  cultivate,  or  let  immove- 
able Property,  and  he  must,  as  much  as  possible,  limit 
the  expenses  of  his  administration.  Acts  of  liberality 
are  forbidden,  except  where  the  withholding  of  the 
liberality  might  subject  the  Ward  to  disgrace.  He 
must  likewise  pay  his  Ward's  debts  without  waiting  to 
be  sued  by  process  of  law.  The  Right  of  Alienation 
Restricted  whicli  also  appertains  to  the  Administration  of  the 

Right  of  •iiA-  T 

Aiienation.  Guardiau,  and  which  was  unrestricted  by  Ancient  Law, 
has  been  so  curtailed  by  the  Modern  Law  that  the 
Guardian  is  not  at  present  allowed  to  alienate  anything 
without  a  decree  of  the  Court.  Moreover,  Alienation 
must  be  taken  in  its  widest  signification,  as  including 
every  alteration  in  the  real  legal  relations  of  the  Ward. 
As  for  instance,  an  acquisition  with  a  rcscrvatio  hjpotheccc. 
Right  of  Any  Alienation  in  violation  of  a  prohibition  is  void,  and 
theVindi-  the  Pupil  may  vindicate  the  things  alienated  upon  the 
payment  of  their  price,  so  far  as  the  Alienation  has 
benefitted  his  Estate. 

The  following  is  the  evidence  required  to  be  given : 
The  Minor  must  prove  that  the  property  belonged  to 
him.  The  Defendant  must  prove  that  the  Alienation 
was  made  by  the  permission  of  the  authorities.  The 
Ward  must  further  prove  the  defect  in  such  alleged 
authority  where  he  intends  to  protect  himself  by  this 
Plea. 

Excepted  from  this  restriction  upon  Alienation  are — 


catiu. 
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1.  Fruits  and  surplus  and  perishable  things.  what  the 

•         ■        1  T  1  Guardian 

2.  When  the  Alienation  is  allowed  by  the  Testator,  may 

3.  Things  whose  sale  the  Regent  authorises. 

4.  When  the  Plaintiff  affirms  the  Alienation  on  oath. 

5.  When  the  sale  has  been  compulsory;  as,  for 
example,  where  one  sociiis  demands  the  dissohuio  of  a 
commwiio. 

6.  Property  which  has  been  mortgaged  to  the  Ward, 
when  he  could  not  otherwise  obtain  money. 

A  sale  originally  void  may  convalesce —  How  a 

1.  By  the  ratification  of  the  Minor  upon  his  obtaining  convSe 
his  majority. 

2.  Where  the  Ward  succeeds  to  the  Inheritance  of 
the  Guardian,  or  the  latter  to  that  of  the  Ward. 

3.  By  Prescription,  after  the  expiration  of  five 
years. 

Transactions  appertaining  to  the  administration  of  Auctori- 
the  Guardianship  are  undertaken  either  by  the  Guardian  po^tio. 
in  the  place  of  the  Ward,  or  by  the  Ward  himself,  in 
those  cases  where  such  a  representation  is  allowable. 
In  the  latter  instance,  however,  a  distinction  has  to  be 
made  between  the  Impubes  and  the  person  under  a 
Curator.  Where  a  person  acts  under  the  cura  he  does 
not  need  co-operation  on  the  part  of  the  Curator, 
but  simply  his  assent,  which,  in  the  case  of  the  Curator's 
absence,  may  be  given  either  before  or  after  the 
the  transaction.  But  where  an  Impubes  is  required  to 
transact  any  business,  the  co-operation  of  the  Tutor  is 
required,  and  his  auctoritatis  interpositio,  by  means  of 
which  a  natural  act  or  transaction  is  converted  into  a 
juridical  one. 

In  the  case  of  utter  incapacity  to  transact  business, 


146 


FAMILY   RELATIONS. 


Tutor 
gerens  or 
honorarii. 


as  where  the  Ward  is  an  infans  or  a  furiosus,  there  can 
be  no  completion  of  the  legal  person  by  the  Auctoritatis 
interpositio.  The  Tutor,  who  interposes  his  authority, 
must  be  present  at  the  time  of  the  transaction  of  the 
business,  and  must  give  his  assent  forthwith,  clearly, 
in  express  and  verbal  utterance.  Hence  it  follows  that 
the  Tutor  cannot  interpose  his  authority  in  a  transaction 
by  which  he  himself  is  to  derive  an  advantage  (Ipse 
tutor  in  rem  suam  fieri  non  potest). 

Where  there  are  several  Tutors,  the  interposition  of 
the  authority  of  one  suffices.  Where  there  are  several 
Guardians,  the  administration  may  be  preferentially 
entrusted  to  one.  This  person  is  called  the  tutor  gerens, 
the  others  are  termed  honorarii.  These  have  to  find 
Security  just  like  the  tutor  (jcrens,  and  are  liable  as 
he  is.  The  Tutcla  may  also  be  subdivided  into  divisions 
and  subdivisions,  or  as  the  Germans  denominate  it, 
into  Eegionen  und  Branchen,  in  which  case  each  Tutor, 
as  far  as  regards  the  sphere  of  action  of  the  others, 
holds  the  place  of  the  Tutela  honoraria.  By  the  admin- 
istration of  the  Tutela  the  Guardian  may  become  civilly 
liable.  These  Obligations  become  enforceable  after  the 
termination  of  the  Guardianship  by  the  Tut  eke  actio 
of^Gufi^^*  a/rt't'fa  and  contraria ;  and  in  the  case  of  the  Cura,  by 
dianship.  the  Actlo  utHis  cUrecta  and  utilis  contraria.  The  direct 
Action  proceeds  for  the  rendering  of  the  Accounts, 
surrendering  of  the  Property,  and  compensation  for  all 
injuries.  The  Plaintiff  is  the  Ward,  or  his  Heirs ;  the 
Defendant  is  the  Guardian,  or  his  Heirs.  The  Action 
may  be  brought  against  the  Heirs,  as  well  as  against 
the  Guardian,  if  the  suit  has  advanced  as  far  as  the 
litis  contestatio  during  the  lifetime  of  the  Guardian. 
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Should  the  Action  be  brought  against  the  Heirs,  for 
acts  done  by  the  Guardian,  they  are  only  answerable 
for  Dolus  and  Culpa  lata.  Where  there  are  more 
Guardians  than  one,  they  are  all  liable  in  solidum;  the 
party  attacked  may,  however,  defend  himself  by  the 
Benejicium  excussionis,  the  Beneficium  divisionis,  and  the 
Beneficium  cedendarum  actionum. 

If  the  Guardian  has  embezzled  any  of  his  Ward's 
Property  during  the  period  of  the  Guardianship,  he  is 
liable  not  only  to  the  Actio  tutehe,  but  also  to  the  Actio 
rationihus  distrahendis,  which  is  brought  for  twice  the 
amount  abstracted.  This  Action,  however,  can  only 
be  instituted  after  the  termination  of  the  Guardianship. 
Besides  the  Guardian  and  his  Heirs,  the  Sureties  are  Liability 
also  answerable;  and  further,  in  suhsidium,  the  Affirm-  °^^^^^*i^3- 
atores,  as  they  are  termed  (that  is,  those  persons  who 
have  guaranteed  the  fitness  and  suitability  of  the 
Guardian),  and  likewise  the  Postidatores  (or  those 
persons  who  have  proposed  a  party  as  a  fit  and  proper 
person  as  a  Guardian).  Where  the  Ward  has  not  been 
able  to  recover  his  Property,  either  from  his  Guardian 
or  the  last-named  persons,  he  may  institute  the  Actio 
tuteke  subsidiaria  against  the  Superior  Court  of  Wards, 
or,  as  it  is  termed  by  the  Germans,  the  ''Obervormunds- 
schaftshehorde."  The  Court  must,  under  these  cir- 
cumstances, prove  that  it  has  fulfilled  all  the  duties 
legally  imposed  upon  it.  When  any  one  acts  as 
Guardian  who  had  no  right,  either  as  a  protutor  or  a 
falsus  tutor,  he  is  placed,  as  regards  the  Ward,  under 
the  same  Obhgation  as  a  proper  Guardian,  and  the 
Actio  protutelce  lies  against  him.  This  Action  may  be 
instituted  at  any  moment.     The  protutor  has  neither 
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the  title  to  administer,  nor  the  capacity  to  interpose,  a 
vahd  authority.  Things  that  have  been  ahenated  the 
Ward  may  sue  for  by  the  Vindicatio. 

Superior  Eefereuco  has  abeady  several  times  been  made  to 
Superior  Guardianship.  With  what  office,  it  may  be 
asked,  is  the  Superior  Guardian  combined  ?  Who 
is  this  Officer  in  any  given  concrete  case  ?  The 
Superior  Guardian  is  the  ordinary  judicial  tribunal, 
and  the  office  is  held  in  any  given  case  by  the 
judicial  tribunal  of  the  place  where  the  Ward  is  domi- 
ciled. The  functions  of  the  Superior  Guardian  refer, 
as  already  observed,  to  the  appointment  and  installation 
of  the  Guardian,  and  also  to  the  conduct  of  the 
Guardianship  and  its  termination. 

How  Guardianship  is  terminated  : 

ship  is  1.  As  soon  as  the  Pupil  becomes  of  age,  or  when 

teimmate   ^^  ^^^^^  prcviously  to  that  event. 

2.  When  he  comes  under  the  patria  potestas,  in 
which  case  he  suffers  a  capitis  deminutio. 

3.  When  the  Guardian  dies,  upon  which  event  the 
next  Guardian  takes  his  place. 

4.  When  the  Guardian  becomes  incapacitated. 

5.  When  he,  upon  proof  of  any  other  valid  excuse, 
surrenders  his  office. 

6.  When  the  Mother  or  the  Grandmother  have 
been  the  Guardians,  and  they  enter  upon  a  second 
marriage. 

7.  When  the  time  expires,  or  a  Conditio  vesolutiva 
takes  effect. 

8.  When  the  business  for  which  it  had  been  created 
is  completed. 

9.  When  the  Guardian  is  removed. 
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Not  only  may  others  besides  the  Ward  apply  to  the 
Court  for  the  removal  of  a  suspected  Tutor,  or  make 
what  is  termed  a  suspecti  postulatio,  but  proceedings  for 
his  removal  may  be  even  instituted  ex  officio.  Thus 
in  some  cases  the  co-Guardians  are  bound  to  take 
legal  proceedings.  The  accusatio  tutoris  suspecti  can 
only  be  instituted  against  the  Guardian  so  long  as 
he  is  in  office,  and  the  ground  for  this  proceeding 
must  always  be  some  violation  of  duty  on  his  part. 
Should  this  presumption  be  proved  to  be  well  founded, 
he  is  removed,  and  the  reason  for  his  removal  stated; 
for  if  culpa  lata  or  dolus  has  been  the  cause  of  his 
removal,  the  consequence  to  him  is  Infamy. 


M 
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Section  XXI. — General  and  In,trocluctor}j. 

Von  Vangerow,  ss.  295 — 337. 
Arndts.,  ss.  22,  126—129. 
Puchta,  ss.  140—143. 

Gai.  Comm.  (Tomkins  and  Lemon's  edit.),  p.  581,  note  a. 

Instit.  de  rerum  divisione  (2,  1). 

Dig.  de  acquirendo  rerum  dominio  (41,  1). 

A  Real  Right  is  such,  that  its  Matter,  or  Substance, 
determines  the  legal  subjection  of  an  external  Object. 
Ownership  Tliis  subjectiou  or  dominion,  is  either  partial  or  total. 
Complete  power  over  a  Thing  constitutes  Ownership,  or 
Property.  Every  jus  in  re  is  formed  out  of  the  elements 
which  constitute  Property;  that  is,  from  the  several 
constituent  separate  Rights  which  may  be  severed  and 
transferred  to  a  Person  who  is  not  the  Owner.  The 
Emphyteuta  and  Super jiciarim  possess  the  greatest 
number  of  Rights,  or  Claims,  short  of  absolute  Owner- 
ship ;  next  to  them  the  Mortgagee,  and  finally  the 
Person  entitled  to  a  Servitude.  These  jura  in  re 
aliena,  as  they  are  termed,  continue  where  they  have 
once  originated,  even  though  the  Property  itself  may 
subsequently  change  Owners.     There  is,  however,  an 
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exception  to  this  rule,  in  the  case  of  what  are  designated 
Revocable  Rights. 

No  special  rule  can  be  laid  down  for  determining  ^o  special 
the  origin  of  Real  Rights.     Sometimes  they  originate  the  deter- 
like  other  Rights;  but,  on  the  other  hand,  all  Rights  of  oTieaT" 
Things  do  not  spring  from  similar  principles,  or  sources,  ^'^s^^^'^- 
Rights  of  Things  are  terminated,  either  by  the  destruc- 
tion of  the  subject  matter,  or  by  the  withdrawal  of  the 
Thing   from   Commerce.      Property   in  wild  animals 
ceases   the   moment    they   regain   their   condition   of 
natural  freedom.      Alienation   by  the  Fisais,  by  the 
Prince  or  the  Princess,  and  by  the  Regent,  extinguishes 
all  Real  Right  in  the  Thing  alienated.* 


Section  XXII. — Of  Property  or  Ownership. 

Von  Vangerow,  ss.  295  et  seq. 

Arndts,  ss.  130—174. 

Puchta,  ss.  144—173. 

Gai.  Comm.  II.,  1—97;  IV.,  36. 

Savigny,  Syst.  III.,  369  ;  Recht  cles  Besitzes,  ss.  37—39. 

GUick  VIII.,  26,  311 ;  XVI.,  41  et  seq. 

1.  25,  pr..  Dig.  de  verb.  sig.  (50,  16). 

Dig.  de  aqua  et  aqure  phivife  arcend^e  (39,  3). 

lustit.  quibus  alienare  Ucet  vel  non  (2,  8). 

Cod.  de  rebus  alienandis  et  de  prohib.,  etc.  (4,  51). 

Dig.  de  tigno  juncto  (47,  3). 

Instit.  s.  29,  de  rerum  divisione  (2,  1). 

Dig.  XLI. 

Dig.  de  adquirendo  rerum  dominio  (41,  1). 

Cod.  de  thesauris  (10,  15). 

Cod.  Theod.  de  thesauris  (10,  18). 

Instit.  de  usucapionibus  et  long,  etc,  (2,  6). 


•  The  party  injured,  however,  may  claim  Compensation  at  any  time  within 
four  years. 
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Dig.  de  usurpationibus  et  usiicap.  (41,  8). 
Cod.  communia  de  usncapionibus  (7,  30). 
1.  un.  Cod.  de  usuc.  transformanda  (7,  31). 
Dig.  VI.,  1,  Cod.  III.,  32,  de  rei  Vindicatione. 
Dig.  de  Publiciana  in  rem  actioue  ((3,  2). 
Dig.  (43,  17),  Cod.  (8,  6),  uti  possidetis. 
The  above  contain  the  principal  authorities;  but  for  additional 
see  Von  Vangerow,  in  ss.  295  et  seq. 

DeHnition  What,  it  iiiay  be  asked,  is  the  notion  of  Property? 

perty.  To  tliis  question  it  may  be  replied  that  Property  is  the 
legal  total  dominion  over  a  corporal  object.  When  a 
Thing  belongs  to  a  Person,  he  may  do  with  it  whatever 
he  pleases.  What  the  Possessor  of  a  Thing  is  in  point 
of  fact,  that  the  Owner  of  Property  is  in  regard  to  the 
object  he  owns  in  point  of  laiv.  The  Eight  of  Property 
was  always  regarded  by  the  Romans  as  corporal;  other 
Rights  they  looked  upon  as  incorporal.  In  modern 
times  we  often  hear  persons  speaking  of  their  Property 
as  consisting  in  some  Right,  or  Claim,  or  Obhgation. 
This  is  to  be  regretted  as  it  leads  to  confusion, 
for  there  is  no  Property,  strictly  speaking,  in  Rights. 
The  Romans  always  limited  Property  to  corporal 
Things,  with  but  one  important  exception,  that  of  a 
Universitas  Rerum  Distantium.  As  the  rule,  no  mere 
abstract  idea  or  notion  can  be  the  object  of  Property. 
We  speak  of  the  Ownership  of  a  book,  or  of  a  certain 
animal;  but  the  Romans  also  included  the  notion  of  a 
library  and  of  a  flock ;  and  the  universitas  might  be 
sued  for  by  means  of  the  Vindicatio.  This  abstract  idea 
implied  in  a  universitas,  regarded  as  Property,  consti- 
tuted the  only  exception  to  the  general  rule.  Further, 
although  Property  is  defined  as  the  legal  total  dominion 
over  a  corporal  object,  it  does  not,  by  any  means,  follow 
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that  an  Owner  sustains  such  a  relation  to  his  Property 
that  he  has  in  point  of  fact  the  actual  dominion  over 
the  Thing  he  owns.  For  example,  when  an  Owner 
permits  a  person  to  enter  his  house  as  a  Superficiarius, 
or  his  land  as  an  Emphyteuta,  or  a  Usufructuary,  the 
ground  landlord  is  still  the  Owner,  although  the 
Usufructuary  has  a,  jus  iitendi  fruendi.  These  are  mere 
restrictions  of  his  Ownership  for  the  time  being,  and 
when  they  fall  away,  the  Property  reverts  immedi- 
ately into  the  full,  entire,  and  unlimited  power  and 
dominion  of  the  Owner  without  any  new  Acquisition 
whatever.  Paulus  says:  "Recte  dicimus,  eum  fundum 
totum  nostrum  esse,  etiam  quum  ususfructus  alienus 
est,  quia  ususfructus  non  dominii  pars,  sed  servirtutis 
est,  ut  via  et  iter ;  nee  falso  dici,  totum  meum  esse, 
cujus  non  potest  ulla  pars  dici  alterius  esse ;  hoc  et 
Julianus,  et  est  verius."* 

Again,  an  Owner  has  the  entire  control  over  the  Hv^^its  of 
substance  of  his  Property,  and  the  fullest  jus  iitendi ' 
fruendi.  In  addition  to  this  he  also  acquires  a  new 
Plight  of  Property  in  all  the  Fruits  as  soon  as  they  are 
separated  from  the  fruit-bearing  Thing.  He  has, 
further,  a  jus  alienandi,  or  power  to  dispose  of  his 
Ownership  whenever  he  pleases;  or  he  may  even  limit 
his  O'^Tiership  by  carving  out  of  it  jura  in  re  aliena. 
Again,  he  has  a  jus  possidendi,  and  may  exercise  his 
dominion  in  point  oi  fact  in  the  most  extensive  manner 
he  pleases ;  and  lastly,  he  has  the  power  to  avail  himself 
of  the  jus  vindicandi  without  any  one  challenging  his 
Right.  Hence  the  maxim,  "  Uhi  uieaia  rem  invoiio, 
ihi  vindico." 

«  1.  25,  pr.,  Dig.  de  V.  S.  (L.  16.) 
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Sole  and  Wlien  tliis  lawful  dominion  over  a  corporal  Object, 
Owiieiship  denominated  Ownership,  resides  in  one  person,  it  is 
termed  Sole  Ownership;  it  is  Joint  Ownership  where 
several  persons  share  the  Property  in  common,  each 
Owner  being  entitled  to  a  portion  according  to  an  ideal 
division.  Each  person  may  dispose  of  his  share,  but 
the  Thing  itself  can  be  alienated  only  by  the  consent 
of  all  the  Joint  Owners. 
Liniita-  Ownership  obviously,    by  its  very  nature,   confers 

Ownership  the  largest  Right  to  the  enjoyment  of  the  Thing 
owned,  but  it  may  be  subjected  to  certain  limitations. 
These  restrictions  are  reducible  to  two  kinds ;  either 
the  Owner  is  prohibited  from  doing  certain  acts,  or  he 
must  on  his  part  permit  certain  acts  to  be  done.  The 
limitations  denominated  jura  in  re,  and  the  so-called 
Servitudes  or  Easements  fall  under  both  heads.* 
When  Prohibited  Alienations  come  under  the  first  class, 

is  void.  Such  are  either  restricted  by  some  law  or  judicial 
decree,  or  by  testamentary  disposition,  or  by  contract. 
Alienations  which  have  been  made  in  disobedience  to  a 
lawful  prohibition,  or  to  the  decree  of  a  Court,  are 
absolutely  void.  Alienations,  in  violation  of  some 
private  prohibition  (Agreement,  Testamentary  Disposi- 
tion), only  become  void,  when  the  Alienation  has  been 
prohibited  under  the  penalty  of  rescinding  the  Tradition, 
or  if  the  Thing,  in  the  event  of  Alienation,  has  been 
made  over  to  a  third  person. 

*  No  one  may  build  in  such  a  manner  as  to  exclude  the  air  from  a  neigh- 
bour's area  or  plot  of  ground.  A  neighbour  likewise  is  permitted  to  gather 
the  fruits  which  hj^ve  fallen  from  his  trees  upon  another  one's  ground  ;  the 
branches  of  trees  may  project  fifteen  feet  over  a  neighbour's  ground  ;  and 
Right  of  Way,  when  absolutely  necessary,  must  also  be  allowed.  The 
bulging  out  of  a  neighbour's  wall,  if  it  does  not  exceed  six  inches,  must  \n: 
submitted  to  ;  so  also  the  digging  and  searching  for  ores. 


OF    PROPERTY    OR    OWNERSHIP.  155 

Mere  Prohibition  by  agreement  does  not  make 
Alienation  void,  unless  a  conditio  resolutiva  attaches. 
Only  a  Personal  xlction  lies  against  those  who  alienate 
in  violation  of  a  Prohibition.  There  is  a  peculiar  limi- 
tation of  Property  in  connection  with  the  Viiiclicatio.  Tigna. 
Where  the  tigna,  or  beams,  of  another  person  have 
been  built  into  an  adjoining  house,  neither  the  Actio 
ad  exhihendiim  nor  the  Vindicatio  lie,  at  least,  not 
as  long  as  the  tigna  remain  in  contact  with  the  house 
(Vineyards,  etc.)'^  Finally,  Ownership  may  be  limited 
in  point  of  duration.  This  may  depend  upon  a  Con- 
dition, or  upon  a  limitation  in  time.  It  is  to  such  Dominmm 
restrictions  that  the  phrase  "  £/o»?2'/<m/«  revoc'abiU"  is  ex<imc and 
applied.  In  the  first  instance,  we  speak  of  dominium  ^•^""'''^• 
revocabile  ex  tunc,  in  the  latter  the  dominium  revocabile 
ex  nunc.  The  former  operates  retrospectively,  annulling 
the  Ownership ;  the  latter  operates  in  futuro.  The 
latter  is  not  a  restriction  of  the  Property,  but  it  limits 
the  Owner  in  its  use  ;  the  former  only  is  a  restriction 
affecting  the  Property  itself.  The  Property  passes 
with  the  existence  of  the  Condition  ipso  jure,  to  the 
person  to  whom  the  Condition  in  tlie  given  case  applies. 

All  the  Eights  hitherto  conferred  by  the  Person 
entitled  become  void  (resoluto  jure  concedentis  resolvitur 
jus  concessum).  Property  apart  from  a  conditio  reso- 
lutiva is,  upon  transfer,  revocahile  ex  tunc  in  certain 
legal  cases,  namely,  in  regard  to  the  lucra  mqHialia,  in 
poenae  secundarum  nuptiarum,  and  in  cases  of  Eight  of 
Eedemption. 


*  By  way  of  Compensation  the  Actio  de  tkjno  jundo  is  given  for  twice  the 
amount  of  the  Property  claimed.  Tigna  comprise  all  building  materials, 
and  poles,  and  palings,  used  in  Vineyards  for  the  support  of  vines. 
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Requisites       xiiG  Acquisition  of  Property  presupposes  : 
Acquisi-         1.  A  Subject  capable  of  acquiring,  which  capacity  in 
Prope°rty.   the  prescut  day  every  one  enjoys  who  is  possessed  of 
the  power  of  vohtion. 

2.  An  Object  that  may  be    acquired  (res  in  com- 
merciumj. 

3.  A  certain  Transaction,  or  legal  act  of  Acquisition. 

Two  modes      Two  luodes  of  acquiring  Property  must  be  distin- 
tingiiished  guislied,  the  one   arising  from  Possession,  the  other 
arising  without  Possession : 


By  Pos-         i^  Acquisition  of  Propcrtii  hii  Possession. 

.session.  -^  ^  ±        ,       . 

Occupancy  ^,  The  first  modo  of  Acquisition  to  be  mentioned  is 
Occupancy,  which  consists  in  the  taking  Possession  of  a 
Res  nullius.  There  are  several  kinds  of  Acquisition 
by  Occupancy:  a.  That  of  wild  animals  enjoying  their 
natural  freedom  (Bees  are  treated  as  wild  animals). 
h.  Acquisition  by  the  Occupancy  of  a  treasure  (the- 
saurus), that  is,  of  valuable  moveable  Things  hidden 
for  so  great  a  length  of  time  that  the  original 
Proprietor  cannot  be  found.  A  Treasure- Trove  dis- 
covered upon  one's  own  ground,  or  upon  a  locus 
sacer,  belongs  wholly  to  the  finder;  if  found  upon 
the  land  of  another,  or  in  a  locus  religiosus,  the 
half  only  can  be  retained  by  the  finder,  c.  The 
Occupatio  hellica.  d.  The  Occupation  of  special  Things 
(Specification).  The  Person  who,  by  manufacture, 
changes  the  raw  materials  owned  by  another,  in  such  a 
manner  that  it  is  rendered  impossible  to  reduce  them 
to  their  former  condition,  becomes  the  Owner  of  the 
new  fabric.  The  Specificator,  as  he  is  termed,  may 
have  acted  bona  or  mala  fide,  but  it  is   quite  imma- 


OF    PROPERTY    OR    OWNERSHIP.  157 

terial.*  He  holds  a  new  Thing  by  Occupancy,  and 
hence  he  becomes  the  Owner  of  it.  These  rules  also 
hold  good  where  any  raw  material  of  one's  own  has 
been  mixed  with  that  belonging  to  another  Person. 
e.  The  Occupation  and  cultivation  during  two  years  of 
arable  land  which  has  been  left  uncultivated  for  a  long 
period,  conveys  Ownership  to  the  Occupier. 

B.  Tradition.  A  mere  Agreement  does  not  suffice  Tradition. 
to  transfer  Property.  Hence  the  important  maxim, 
^'Traditionihus  et  usucapionihus  dominia  rerum  non  nudis 
pactis  transferuntur."  According  to  the  Roman  Law  the 
only  exception  to  this  rule  was  in  the  case  of  a  Societas 
omnium  hononini.  The  intention  to  transfer  must 
receive  a  physical  embodiment  in  some  tangible  form. 
Such  transfer  of  Possession  is  what  is  designated 
Tradition.  In  order  to  acquire  Property  by  Tradition 
it  is  necessary : 

1.  That  the  traditor  or  transferor,  as  OT\Tier,  or  his  Requisites 

for  Tra- 

Representative,  should  be  capable  of  transferring  the  dition. 
Property. 

2.  That  the  transferee  should  be  capable  of  acquiring 
the  Property. 

3.  That  there  should  be  a  justa  causa  traditiouis, 
that  is  to  say,  an  external  fact  or  transaction  embodying 
the  intention  of  both  parties ;  of  the  one  party  to 
transfer  the  Property,  and  of  the  other  to  acquire  it. 
Such  a  transaction,  for  instance,  is  presented  in  the 
case  of  a  Sale  or  a  Donation. 

4.  Possession  must  be  given  in  accordance  with 
such  justa  causa,  or  if  the  other   side   is  already  in 

•  It  is  immaterial  for  the  Acquisition  of  the  Property.    He  cannot,  however, 
escape  a  claim  for  Compensation. 
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Possession,  undisturbed  enjoyment  must  be  conceded. 
By  imposing  a  Condition  upon  the  jiista  causa,  the 
Property  only  becomes  acquired  upon  the  happening  of 
this  Condition.  Thus  where  a  purchase  has  been  made 
with  the  pactum  reservati  dominii,  the  effect  is  to  give 
rise  to  a  Conditio  Suspensiva.  Such  a  suspension 
comes  into  force  ipso  jure  upon  sale  taking  place. 
Tradition,  therefore,  does  not  affect  the  Transfer  of  the 
Property  until  the  Vendor  has  been  satisfied.  As  all 
depends  upon  the  justa  causa  (the  intention  to  transfer 
or  to  withhold  the  Property),  and  the  remaining  part 
of  the  legal  transaction  does  not  in  this  case  in  any 
way  apply,  the  motive  becomes  immaterial.  A  pay- 
ment may  be  made  unduly,  or  as  it  is  expressed,  indehite; 
nevertheless,  the  Traditio  is  held  to  be  ex  justa  causa ; 
a  Mutuum,  for  instance,  may  have  been  in  contemplation, 
whilst  the  recipient  understood  a  Gift  to  have  been 
intended,  nevertheless  the  Property  passes.*  It  is, 
however,  absolutely  necessary  that  the  intention  should 
be  directed  to  the  Thing  intended  to  be  delivered,  and 
that  there  should  exist  an  accord,  or  agreement  of 
intention  between  the  parties.  The  transferor  must 
have  intended  to  convey  the  Property  to  the  trans- 
feree.! It  is  not  necessary  that  he  should  know  to 
whom  the  Transfer  is  to  be  made,  for  Transfer  to  an 
Acquis!-  unkuowTi  Persou,  iiicerta  persona,  is  valid  in  law.  It  is 
Deputy,     also  held  that  there  may  be  a  Tradition  of  a  Jactus 

"  Evidently  Remedies  exist  to  prevent  tlie  receiver  from  improperly  enrich- 
ing himself.  It  is  otherwise  where  the  transferor  or  transferee  contemplated 
a  transaction  that  in  no  wise  purported  to  be  a  Transfer  of  Property,  in  which 
case  it  does  not  take  place. 

\  Error  as  to  the  identity  of  the  ohject  prevents  tlie  Transfer  of  the 
Property. 
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missilium,  which  may  thus  be  acquh'ed  by  proxy.  As 
regards  Acquisition  by  deputy,  it  may  be  remarked 
that  it  suffices  when  the  intention  of  the  transferor  is 
directed  to  the  Dominus,  even  though  the  substitute 
may  prove  faithless.  If  he  direct  his  intention  to 
the  Representative,  the  Dominus  does  not  acquire 
the  Property  immediately,  but  first  mediately,  after  a 
second  Transfer. 

In  certain  cases  an  Acquisition  may  be  made 
by  a  party  who  had  no  intention  of  acting  as 
the  Representative  of  another.  In  consequence  of 
this  principle,  certain  Persons  whose  money  has  been 
spent  in  the  purchase  of  Property  may  claim  by  the 
Vindicatio  the  Thing  purchased  with  their  means.  Thus 
Wards  and  Soldiers,  and  Married  Women  who  have 
given  money  to  their  husbands,  and  subsequently 
revoked  the  Gift,  may  claim  by  the  Vindicatio  the 
Things  purchased  with  their  money,  in  the  event 
of  the  husband  becoming  insolvent,  or  when  he  has 
bought  Property  with  money  belonging  to  his  wife's 
Dower. 

C.  The  Friictuum  Perceptio,  Persons  to  whom  the  Fntctuum 
Owner  of  Property  has  granted  its  Fruits  in  conse-  ""'^^'''' 
quence  of  some  Obligatory  transaction,  or  Real  Right, 

but  who  only  retain  the  Property  in  Detention ;  as, 
for  example,  Farmers,  or  Lessees,  or  Usufructuaries, 
acquire  the  Fruits  only  by  Perception,  or  by  the  positive 
act  of  taking  Possession. 

D.  Usucapion  consists  in  the  acquisition  of  Property  rsucapimi 
by  a  Person  who  has  possessed  the  same  as  his  own 

for  a  given  length   of   time,    under  certain    rightful 
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Conditions.  These  may  be  Ordinary  or  Extraordinary.* 
Usucapwn:  The  requisites  of  an  Ordinary  Usucapion  are,  a.  Pos- 
siter'^^^^  session  during  Three  years  for  Moveable  things, 
whilst  for  Immoveables  Ten  to  Twenty  years  are 
required,  according  as  the  parties  reside  in  the  same 
(interpnesentes)  or  in  different  Provinces  (inter  ahsentes). 
It  is  not  necessary  that  the  Possession  should  be  held 
by  the  Person  himself,  or  by  his  Kepresentative  during 
the  whole  of  the  time,  as  Derivative  Acquisition  is 
allowable,  and  the  Possession  of  the  predecessor  who 
was  in  conditione  usucapiendi  may  be  included  (accessio 
possessioni^  >.\     b.  Possession  must  be  founded  upon  a 

*  A  mode  of  oljtaining  Property  by  Prescription  existed  even  according  to  the 
older  Roman  Law.  It  was  termed  Usucapion,  and  belonged  to  the  jus  civile, 
and  gave  rise  to  Quiritarian  Ownership.  Hence,  it  follows  that  aliens,  peregrini, 
could  not  obtain  Propertj^  in  this  way,  nor  did  land,  situated  in  the  Provinces, 
admit  of  this  institution.  These  limitations  gave  rise  to  a  new  kind  of  Pre- 
scription, originating  in  the  Prsetorian  Law,  and  designated  longi  teviporis 
Prcescri-ptio.  It  was  primarily  only  available  as  an  Exception,  by  means  of 
which  the  Possessor  of  a  thing  excluded  the  Proprietary  Action  ;  but  at  a  later 
period  he  acquired  the  actio  in  rem.  These  two  institutes  Justinian  combined, 
as  In  his  time  the  distinction  between  Quiritarian  and  Bonitarian  Property 
had  ceased  to  exist.  It  is  now  termed  Ordinary  L^sucapion.  To  complete  this 
he  added  the  Extraordinary  Usucapion,  which  reqiiired  30  years'  Prescription. 
Thus  the  Ownership  im.  Bonis  was  completely  abolished,  so  that  all  dominium 
became,  through  the  legislation  of  Justinian,  "e.i'  jure  Quiritium."  It  was  a 
remarkable  alteration  in  the  law,  for  it  had  the  efiect  of  extending  Quiritarian 
Ownership  to  provincial  land,  and  let  in  ajKrcgrinus  or  an  alien  to  that  privilege 
which  had  before  been  the  exclusive  advantage  of  the  Roman  citizen,  namely, 
to  hold  Property  "ex  jure  Quiritium."  (See  Gains,  p.  246 — 280,  note  u., 
Tomkins  and  Lemon's  edit.)  In  order  to  complete  his  reform,  Justinian,  by 
Novella  119,  c.  7,  ordained  that  the  Prescription  of  10  or  20  years  should  only 
be  allowed  where  the  true  Owner  was  aware  of  his  Right,  and  of  its  Transfer  to 
the  boimfidc  Possessor  ;  otherwise  the  Prescription  did  not  mature  until  after 
a  Possession  of  thirty  years. 

t  The  seller  who  rescinds  a  Contract  of  Sale,  and  receives  Property  in 
consequence  of  a  Conditio  Resolutiva,  may  avail  himself  of  the  period  of  time 
the  Property  was  held  by  the  third  party.  E(iually  so,  he  who  has  held 
Precario  after  the  Restitution  has  been  completed.  It  is,  of  course,  under- 
stood that  the  Usucapion  of  the  Testator  is  continued  in  the  Heir. 
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Justus  titulus ;  that  is,  upon  some  occurreuce  or  event 
which  would  produce  the  conviction  in  a  Person  that  he 
was  the  Owner.  The  titulus  must  be  Justus,  that  is,  an 
event  j^er  se  must  have  occurred  sufficient  to  pass 
Property  f^jjro  soluto,pro  emptore,  pro  donato,pro  herede, 
pro  sua,  etc).  This  event  must  also  be  verus,  that  is 
to  say,  the  legal  transaction  upon  which  this  condition 
is  based  must  have  been  actually  concluded.  Further, 
the  event  must  be  what  is  called  purus,  that  is,  the 
transaction  must  not  depend  upon  a  Conditio  Suspenska. 
c.  The  Possessor  must,  by  a  Justus  titidus,  have  the 
conviction  of  being  the  dominus  (bona  fides).  This 
honest  belief  must  be  founded  upon  probable  error 
(error  fact  i  probah  His  J,  and  must  have  existed  from  the 
very  commencement.  In  the  acquisition  of  Property  by 
a  Representative,  and  in  those  cases  where  without  the 
knowledge  of  the  Principal  no  Property  can  be  ac- 
quired. Acquisition  depends  upon  the  bona  fides  of  the 
Representative.  Hence  it  is  said,  when  ignorant i 
possessio  per  alium  acquiritiir,  all  hinges  upon  the  bona 
fides  of  the  Representative.  (/.  The  Thing  must  be 
capable  of  Usucapion. 

Things  incapable  of  Usucapion  are:  Ees  extra  commer-  Things 
cium,  Dotal  goods  durmg  the  contmuance  oi  Marriage,  of  Usuca- 
Immoveable  Property  of  Minors,  Property  of  the  Crown, 
that  of  the  Fiscus,  Charitable  Trusts,  Property  belonging 
to  a  Municipality,*  Ees  fiurtivae,  Bes  vi  possessore, -^^  and 
Res  a  make  fidei possessore  abalienatae.\  Further,  Things 

*  The  Vitium  is  extinguished  as  soon  as  the  Property  ceases  to  belong  to 
such  persons. 

f  The  Vitium  is  extinguished  when  the  thing  reverts  to  the  Possession  of 
the  Owners. 

X  Extinction  of  the  Vitium  in  this  case  is  effected  by  the  acknowledg- 
ment of  Notice  of  Alienation  by  the  Owners,  and  of  the  Right  to  alienate. 


pion. 
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that  have  been  given  contra  legem  repctimdaruni  to  the 
President  of  a  Province,*  Things  which  have  reverted 
to  the  children  of  a  first  Marriage  in  consequence  of  a 
second  one,  Boundary  lands.  Things  the  alienation  of 
which  is  prohibited,  cannot  be  held  by  Usucapion,  even 
though  the  permission  of  the  party  subject  to  the 
limitation  be  obtained. 
K.e(iui«ites  The  requisites  for  Extraordinary  Prescription  are : 
ordinary  ((.  Bouci  fiiks,  hut  \fith.out  a  jiist US  tit iilus ;  h.  Possession 
tion.'"^'  during  a  period  of  thirty  years.  Forty  years'  Possession, 
however,  is  required  where  forty  years'  Prescription 
is  needed  to  bar  an  Action;  but  this  Prescription  is 
excluded  where  no  thirty  years'  Prescription  is  allow- 
able.! But  Things  excluded  from  the  Ordinary  Usuca- 
pion may  be  acquired  by  the  Extraordinary  Prescription. 
One  of  the  conditions  of  the  Ordinary,  as  well  as  of 
the  Extraordinary  Usucapion,  is,  that  the  Usiicapiens 
shall  have  continued  in  uninterrupted  Possession  of  the 
Things  of  which  he  intended  to  become  the  Proprietor 
Usurpatio.  (coiitimui  possessioj.  An  interruption  of  the  Possession 
is  termed  "  Usurpatio."  Causes  of  interruption,  or 
Usurpatio,  are :  Discontinuance  of  Possession,  Mala 
fides  superveiiiens,  Loss  of  the  capacity  to  hold  Property, 
Loss  of  capacity  of  Usucapion.  The  bringing  of  an 
Action  does  not  cause  a  Usurpatio,  but  merely  renders 
a  subsequent  Usucapion  inoperative. 

There  is  in  such  a  case  no  interruption  of  the  time 
of  the  Prescription,  but  only  a  Suspension : 

*  This  Vitium  ceases  as  in  the  case  of  Res  Furlivac. 

t  Things  belonging  to  Wards,  Things  of  such  a  character  that,  on  Action 
brought  the  impediine.nluui  juris  is  raised.  Hence  Dotal  Goods,  tigna  ccdihus 
alienis  injunda,  Things  belonging  to  a  ji^cuUwn  adventicium  regulare. 
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1.  When  a  thing  hable  to  be  held  by  Usucapion  Suspension 

.    „  -  of  the  time. 

passes  to  a  privileged  person.  of  Pre- 

2.  When  an  impedimcnhm  juris  hinders  the  Owner  ■'''^^^^^""" 
from  following  up  his  legal  remedy.     In  these  instances 

it  is  usual  to  say  that  the  Prescriptio  dormit. 

II.   Obtaining    the    Oivnership    of  Property    without  Owneisinp 
Acquiring  Possession  thereof.  Possession. 

A.  Acquisition  of  Fruits  by  Separation.  Separated 
Fruits  are  regarded  as  possessing  an  independent 
existence.  The  Owner  acquires  in  them,  from  the 
moment  of  their  separation,  a  new  Property.  He  is, 
however,  limited  in  this  Acquisition  by  the  Right  of 
the  Emphyteuta,  and  the  bonce  fidei  Possessor.  The 
Acquisition,  however,  by  the  bonce  fidei  Possessor  is 
a  point  in  dispute.  The  following  propositions  are, 
however,  true : — 

1.  That  the  bonce  fidei  Possessor  acquires  the  entire 
Ownership  of  the  separated  Fruits,  not  the  accessions, 
at  the  very  moment  of  their  separation. 

2.  This  Ownership  is  not  beneficial,  and  does  not 
protect  against  Restitution,  should  the  Owner  obtain 
by  means  of  the  Vindicatio  the  Restitution  of  the 
principal  Thing  with  its  Fruits.*  Fruits  become  actual 
profits  only  on  being  consumed,  sold,  or  altered  in 
shape,  or  where  the  Possessory  Action  has  been 
forfeited. 

B.  Acquisition    by    the  joining   of    one    Thing   ^c/f/iAcquisi- 
another  when  the  union  is  so  intimate  that  the  T// ///r;  Ownership 
blended    loses   its    independent    existence.      When    the  hhiat*ion. 


•  He  lias  no  Vindicatio  as  regards  the  Fruits,  but  must  sue  for  tlie  Principal, 
when  the  Judgment  may  be  that  he  shall  obtain  this  with  the  Fruits. 
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Things  of  several  Owners  are  combined  in  such  a 
manner*  so  as  to  sustain  similar  relations  to  each 
other,  Confusio  or  Commixtio  arises,  and  a  change  of 
Ownership  takes  place  if  they  cannot  be  severed,  a 
Joint  Ownership  is  created. f  But  when  the  Things 
are  severable,  each  party  retains  his  separate  Owner- 
ship. I  When,  however,  the  Things  are  not  relatively 
equal,  but  possess  the  relation  to  each  other  of  Principal 
and  Accessory,  in  this  case  the  Owner  of  the  Principal 
Thing  also  acquires  the  Accessory  Thing.  §  Such  an 
integral  combination  is  presumed,  for  if  this  be  not  the 
case,  the  Owner  of  the  Accessory  Thing  may  proceed 
with  the  Actio  ad  exhihendum,  and  with  the  Viiidicatio. 
In  Moveables  the  accessory  quality  is  determined  by 
deciding  which  Thing  imposes  the  Condition  and  which 
is  conditioned; II  which  is  the  Dominant  and  which  the 
Servient  Thing;  which  the  ornamental,  or  the  larger, 
or  the  smaller.  In  the  case  of  Immoveables,  that 
which  is  to  be  deemed  the  Accessory  Thing  can  hardly 
be  a  matter  of  doubt.  There  are  three  cases  in  which 
Moveables  attach  to  Immoveables  : 
Moveables  1.  Iiiacdificatio.  The  building  erected  upon  a  plot 
to  im""^  of  ground  belongs  to  the  Owner  of  the  ground,  whether 
moveables.  j|.  j^g^^  j^ggj-^  built  with  liis  owu  materials  or  with  those 
belonging  to  a  third  party.1T 


•  By  Agreuuu-ut,  or  by  AcciiU'iit. 

f  It  must  be  so,  for  the  Combination  becomes  a  Specification. 

t  It  is  different  where  moneys  have  been  mixed.  Where  such  cannot  be 
recognised,  those  that  have  been  added  are  regarded  as  Accessions. 

§  Of  course,  not  without  having  to  make  Compensation. 

II  According  to  Justinian,  the  picture  is  regarded  as  the  Princiiial  object; 
the  board  and  canvas  are  only  Accessories. 

H  When  buildings  have  been  erected  upon  a  man's  own  lot,  but  with  the 
materials  owned  by  a  third  Person,  the  Proprietor  of  such  materials  has  the 
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2.  Plant  alio. 

3.  Satio.  Where  the  plant  in  the  former  ease,  and 
the  seed  in  the  present,  take  root,  they  belong  in  both 
instances  to  the  Owner  of  the  soil.  A  tree  growing  on 
the  confines  of  land  belongs  to  the  adjacent  Owners 
pro  indiviso;  when,  however,  it  is  felled  they  take  it 

pro  (Uviso.     Four  cases  exist  in  which  Immoveables  immove- 
are  added  to  Immoveables  :  attachiug 

1.  Per  AUuvioneni,  gradual  deposits  made  by   the  moveables. 
washing  away,  and  slow  sediment  of  the  earth. 

2.  Per  Avid sionem,  that  is,  by  the  carrying  away  of 
one  portion  of  the  bank  of  a  river,  and  its  deposit  upon 
another  part  of  the  river  side. 

8.  By  the  formation  of  an  island  in  dbfluincnpuhJicum* 

4.  In  consequence  of  a  river  deserting  its  former  bed.f 
Accordino^  to  the  damao'e  sustained,  several  Remedies  Remedies. 

The  Rei 

are  given  for  the  enforcement  of  the  Rights  of  Property,  nndimtio 
For  cases  of  complete  violation,  the  Bei  Viiidicatio  is 
provided.  This  is  an  Action  in  which  the  Plaintiff 
seeks  to  obtain  the  judicial  acknowledgment  of  his 
Right  of  Property,  and  the  Restitution  of  the  same  cum 
omiii  causa  against  a  third  party  in  Possession.  It  is 
necessary  that  the  party  bringing  the  Action  should  be 
the  Owner  of  the  Property,  but  not  in  Possession, 
and  that  the  Defendant  should  be  the  non-Owner  in 

Actio  de  tigno  jimcto.  Where  the  materials  belong  to  a  man,  but  the  ground 
does  not,  in  this  instance  the  make  fidei  Possessor  has  only  the  Jus  tollendi, 
but  not  the  Jus  retinendi.  He  may,  however,  use  the  Vindicatio  to  recover 
his  Propertv  after  the  demolition  of  tlie  building.  Tlie  bonce  fide i  Possessor 
has  a  claim  for  compensation. 

*  The  river  is  to  be  divided  by  an  imaginary  line  in  the  middle,  and  the 
ground  apportioned  according  as  it  is  situated  either  on  the  one  side  or  the 
other  of  this  line. 

t  Here  the  Properties  advance  and  meet  in  the  middle. 
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Possession  of  the  Property  sought  to  be  recovered  by 
the  Vindicatio.  The  Plaintiff  has  to  prove  that  he  had 
at  one  time  acquired  the  Property,  not  that  he  is  the 
present  Owner.  Should  he  lose  the  Ownership  during 
the  course  of  the  Action,  he  is  at  once  non-suited ; 
should  he  acquire  the  Ownership  in  the  course  of  the 
Action,  he  will  then  succeed  with  the  Viudkatio.  The 
Person  in  Possession  of  the  Property,  and  hence  suable, 
is  he  who  possesses  the  fa  cult  at  em  rrstitucndJ.  The 
Fictus  Possessor,  that  is,  he  wdio  holds  himself*  out  as 
Possessor  (riui  liti  sese  ohtulit),  and  he  who  fraudulently 
(dolose)  gives  up  or  surrenders  Possession,  are  in  the 
same  position.!  The  bare  or  merely  natural  Possessor 
may,  if  he  please,  name  his  Principal  (laudatio  or  nomi- 
natio  auctoris),  and  thus  rid  himself  of  the  Vindicatio. 
The  Vindicatio  proceeds  for  the  Restitution  of  the  Thing, 
cum  omni  causa.  The  Things  sued  for,  however,  must 
have  an  independent  existence;  if  not,  the  Actio  ad 
exhihendum.  must  invariably  be  employed  in  the  first 
instance,  always  presuming  that  a  severance  sedva  re 
is  possible.  Still,  a  Univcrsitas  may  likewise  be  vin- 
i.iabiiity  dicated..|  Where  Restitution  is  impossible,  and  the 
Defendant  fault  rests  witli  the  Defendant,  the  estimated  amount 
of  damage  must  be  made  good.  By  the  expression 
"  omnis  res"  is  to  be  understood,  all  things  that  belong 
to  the  Property  claimed,  as  well  as  all  Accessions  and 
benefits  that  would  have  accrued  to  the  Plaintiff  had 
no  Action  been  brought.     To  these  especially  belong 

*  It  is  only  the  Possessor  of  the  Thing  itself  who  can  be  sued,  not  the 
Surrogate,  or  the  Person  substituted. 

t  After  the  Fictus  Fof!sessor  the  Verus  may  also  be  proceeded  against. 

J  The  Defendant  may,  however,  prove  that  each  separate  part  or  Thing  is 
his  Property. 
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the  Fruits.  The  malw  jidei  possessor  has  to  surrender 
all  that  he  has  received  or  might  have  received.*  The 
home  Jidei  jwssessor  is  answerable  for  such  only  as  are 
existing  at  the  time  of  the  bringing  of  the  Action ;  after 
Action  is  brought,  his  position  is  similar  to  that  of 
the  make  Jidei  possessor.  The  Defendant  rebuts  the 
Vindicatio  by  the  Plea  that  he  has  a  Eight  to  possess 
the  Property  by  virtue  of  a  jii^  in  re,  or  by  a  Right 
arising  out  of  some  Obligatory  Pielation  (exceptio  rei 
cenditce  et  traditw  y.f  Or  the  Defendant  sets  up  a  counter 
Claim,  demanding  compensation  for  the  price  paid,  or 
for  Outlays  incurred.  The  first  is  generally  disallowed, 
l)ut  Outlays  are  recoverable.  A  distinction,  however, 
must  in  this  case  be  made  between  the  honcv  and  the 
make  Jidei  possessor. 

The  Publiciana  in  rem  Actio  has  the  same  object  as  rkma  m  ^ 
the  Rei  Vindicatio.  Of  Praetorian  origin,  it  aims  at  the  ''''"'  ''^'^^"^' 
recovering  of  a  Thing  acquired  ho}ia'  Jidei.  It  is 
founded  upon  Possession  leading  to  Usucapion.  The 
requisites  for  the  Actio  Puhliciana  are  the  same  as 
those  required  in  the  case  of  Usucapion,  that  is  to  say, 
Things  susceptible  of  Usucapion,  /ws^hs  titnhis,  home  Jidei 
juridical  Possession.  He  who  has  been  in  Possession 
under  these  qualifications,  and  has  lost  his  Possession, 
may  have  recourse  to  the  Fnhliciana  Actio,  and  by  a 
fiction  of  law  his  Usucapion  is  regarded  as  completed. 
But  his  Right  extends  only  against  the  party  who 
cannot  prove  a  Justus  titulus,  hence  not  against  the 


*  Post  litem  contestatem  he  is  also  liable  for  casus  or  accident. 

t  For  example,  a  pei-son  who  is  not  the  Owner  sells  and  conveys  Property; 
snlise(|uently  he  becomes  the  Proprietor,  and  endeavours  to  obtain  it  by  means 
of  the  Vindicatio. 
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Owner;*  so  likewise  the  Action  does  not  lie  against 
one  who  possesses  ad  usuca'pionem.  The  Action  is  for 
Restitution,  cum  omni  causa,  and  in  this  it  resembles  in 
all  respects  the  Vindicatio. 

In  cases  where  the  Possession  is  not  invaded,  but 
where  the  free  exercise  of  Ownership  only  is  interfered 
with,  the  Actio  Nefiatoria  lies  for  the  Recognition  of 
natural  liberty,  for  Restitution,  for  Compensation  in 
Damages,  and  for  Security  or  Bail  against  any  future 
disturbance.  Ownership  lies  at  the  very  root  of  the 
Action,  the  Plaintiff  must  prove  this ;  whilst  on  the 
Defendant  rests  the  burden  of  proving  the  validity  of 
any  Servitudes  which  he  may  claim. 
Destine-  Ownership  may  be  extinguished  either  by  physical 
Ow"ner.ship  or  juridical  destruction  ;  by  the  Property  passing  to  a 
third  party ;  or  by  abandonment  on  the  part  of  the 
Owner.  With  domesticated  and  wild  animals,  Owner- 
ship is  forfeited  whenever  they  stray  away  so  far  that 
they  lose  the  consuctudinem  revertendi. 

Section  XXIII. — Of  Emphytensis  and  Superficies. 

Von  Vangerow,  ss.  358 — 362, 

Arndts.,  ss.  195—200. 

Puclita,  ss.  174—177. 

Gai.  Comm.,  III.,  145. 

Cxliick  VIII.,  378  et  seq. 

Dig.  si  ager  vectigalis,  id  est  vect.,  etc.  (G,  3). 

Cod.  de  jure  emphyteuticario  (4,  66). 

,,    de  fundis  patrimoualibus,  etc.  (11,  61). 
Dig.  de  superficiebus  (43,  18). 

her  Real  Among    Real   Rights,    Emphyteuses    and    Superficies 

*  Except  where  the  Vindicatio  of  the  true  dominus  is  barred  by  an  Sxceptio 
or  Plea. 
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approximate  nearest  to  Ownership.  These  legal  Insti- 
tutes very  much  resemble  one  another, 

1.  Emphyteusis  had  its  oriofin,  not  in  the  Praetorian  Emphy- 

\    ^  _  .  .  .       teusis :  De- 

Law,  but  in  the  Jus  civile.     It  is  an  assignable,  inherit-  finition. 

able  Real  Right  in  a  certain  tract  of  land,  capable  of 
yielding  Fruits,  by  virtue  of  which,  and  in  return  for 
the  payment  of  a  yearly  Canon,  as  it  is  termed,  or 
Quit-rent,  the  holder,  during  the  continuance  of  his 
Right,  possesses  absolutely  the  entire  use,  and  also 
the  Fruits  thereof.  The  Emphyteuta  holds  legal  Pos- 
session of  the  land,  and  his  Right  is  a  Real  Right,  for 
the  protection  of  which  the  Actions  are  applicable,  to 
which  an  absolute  Owner  is  entitled.  Whenever  the 
Emphyteuta  desires  to  sell  his  Right  he  must  give 
notice  to  the  Owner.  The  Doniinus  may  object  to  a 
sale  when  made  to  an  improper  Person ;  and  further,  in 
case  of  sale,  he  has  the  Right  of  pre-emption.  Should 
he,  however,  decline  to  purchase,  he  has  the  Right  of 
claiming  what  is  denominated  the  Laudetnium,  that  is, 
the  Quinqiiagesima,  or  fiftieth  part  of  the  pm'chase 
money.  The  Emphyteuta  is  liable,  in  addition  to  his 
Canon,  or  Rent,  for  the  payment  of  all  rates,  taxes,  and 
other  burdens.  An  Emphyteusis  is  created  by  Contract, 
namely,  the  Contractus  Empliijteuseos ;  by  Bequest; 
possibly  also  by  Prescription.  It  is  terminated  by  the 
destruction  of  the  Ager  Emphyteiiticarius ;  by  Merger 
and  Consohdation;  by  the  Expiration  of  the  time  for 
which  it  was  constituted  ;  when  the  Emphyteuta  dies, 
leaving  no  heir;  by  Prescription  and  Renunciation; 
finally,  by  Penalty  upon  the  Emphyteuta,  for  allowing 
the  ground  to  deteriorate  ;  by  Non  -  payment  of  the 
Canon  for  three  years,  and  of  taxes  for  two  years  ; 
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by  Non-payment  of  the  (Jainquagesiiiui,  or  by  Neglect 
of  the  duty  of  Denunciation. 
I-'S-Defi-  '^-  ^>^P''^'ficies^  which  is  of  PriXitorian  origin,  is  that 
nitiou.  Ileal  Right  in  a  building  upon  the  ground  of  another, 
empowering  the  party  entitled  to  the  absolute  use  of 
the  same,  and  to  the  protection  afforded  by  the  Actions 
applicable  to  Ownership.  As  the  rule,  the  Right  is 
not  granted,  as  in  the  case  of  Emphyteusis,  in 
perpetuuiii,  but  for  a  fixed  period  of  time.  It  may  be 
originated  by  Contract,  by  Inheritance,  by  Testamentary 
Disposition,  or  by  Prescription.  There  exists,  however, 
no  special  distinctive  Contract  for  Supcrjicics.  The 
legal  transaction  may  be  consummated  by  Purchase, 
or  by  Lease,  or  by  way  of  Donation.  Hence  the 
explanation  why  a  Superjiciarius,  as  he  is  termed,  may 
sometimes  have  to  pay  the  purchase  money,  at  other 
times  merely  an  annual  solatium,  or  even  nothing  at 
all.  The  grounds  for  the  extinction  of  the  Right  of  the 
Siiperficiarius  are  the  same  as  those  of  the  Emphyteuta, 
with  the  exception  that  no  forfeiture  can  take  place. 

Section  XXIV. — OJ'  Servitudes  or  Easements. 

Von  Vangerow,  ss.  338 — 357. 

Arndts,  ss.  175—1134. 

Pucbta,  ss.  178—192. 

Gai.  Comm.  (Tomldus  uud  Lemou's  edit.),  p.  234,  note  }n. 

Savigny  Syst.  II.,  110.     Recht  des  Besitzes,  ss.  45,  46. 

Glllck,  IX.,  1,  et  seq.,  387;  X.,  1,  et  seq.,  207. 

1.  15,  pr..  Dig,  de  servit.  (8,  1). 

1.  27,  ■,     de  servit.  prted.  uvb.  (8,  2). 

1.  1,  I)ig.  de  usu  et  iisufr.  leg.  (32,  2). 

lustit.  de  servitutibus  prfediorum  (2,  3). 

Dig.  de  servitutibus  (8,  1). 
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Dig.  tie  servitutibus  praediorum  urbanorum  (8,  2). 

,,     ,,  ,,  ,,  rusticorum  (8,  3). 

,,     commuuia  prfediorum  tarn  urbauorum,  etc.  (8,  4). 
Cod.  de  servitutibus  et  aqua  (3,  84). 
Instit.  de  usufructu  (2,  4). 

Dig.  de  usufructu  et  quemadmodum  quis  utatur,  fruatur  (7,  Ij. 
Cod.  de  usufructu  (3,  33). 
Vat.  Frag.,  s.  41,  et  seq. 

1.  13,  Dig.  quib.  mod.  usufr.  velusus  amitt.  (7,  4). 
Dig.  de  usufructu  earum  rerum,  etc.  (7,  5). 

,,    de  usu  et  liabitatioue  (7,  8). 
Instit.     ,,  ,,  (2,  5). 

Cod.  de  usufructu  et  habitatioue  rel.  (3,  33). 
1.  32,  de  donat.  (39,  5). 
1.  19,  pr..  Dig.  si  serv.  viud.  (8,  5). 
Dig.  si  ususfructus  petatur,  etc.  (7,  6). 

,,    si  servitutus  viudicetur,  etc.  (8,  5). 
1.  11,  s.  1,  Dig.  de  Publ.  act.  (6,  2). 
Dig.  de  itinere  actuque  private  (43,  19). 

,,    quibus  modis  ususfructus  vel,  etc.  (7,  4). 
1.  6,  Dig.  de  serv.  prsed.  urb.  (8,  2). 
1.  16,  Cod.  de  usufructu  (3,  33). 

The  fundamental  notion  contained  in  the  term  Servi-  Fuuda- 
tude  is  by  no  means  clear,   and  consequently  there  notioii  of  a 
has  been  much  discussion  as  to  its  meaning.     Many  '*'''^'^^*"'  '• 
jurists   have   regarded   it   as   impossible   to   give   an 
exact  definition    of    Servitudes,    and    have   held  that 
of  them  only  a  negative  notion  can  be  formed : — That 
a  Servitude  is  that  jus  in  re  aliena   which  is   not  a 
Mortgage,  nor  an  Emphyteusis,  nor  a  Superficies,  and 
so  on.     Servitudes  are  the  most  ancient  of  the  jura  i)i  re 
aliena;  and  every  Servitude  gives  a  jus  in  re  alieiia  to  a 
certain  definite  Person,  or  to  a  distinctly  defined  plot  Difference 
of  land.     It  differs  from  an  Obligation,  as  although  obiiiration 
this  may  give  as  full  a  Right  to  the  use  of  a  Thing  or  sen-kude. 
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a  Claim,  every  Servitude  gives  a  Right  in  the  Servient 
Tenement  itself,  a  jus  in  re.  An  Obligatory  Eight  is 
only  available  against  the  Person  bound,  or  his 
Singular  Successor;  but  a  Servitude  is  more  than  this, 
it  is  a  jus  in  re.  It  is  also  a  jus  in  re  aliena,  and 
gives  the  Person  or  Thing  entitled  a  kind  of  Dominion 
over  the  Servient  Tenement.  The  Mortsfaofee  or  Pawnee 
can  take  the  Thing  pledged  and  sell  it,  but  neither 
the  one  nor  the  other  has  the  least  Dominion  over  the 
Thing  itself.  A  most  marked  feature  of  every  Servitude 
is  that  it  is  absolutely  untransferable,  and  in  this 
respect  again  it  differs  from  Mortgage,  Superficies,  and 
Emphyteusis.  xVs  to  the  general  nature  of  a  Servitude, 
View  of     Pomponius  well   observes,   "  Servitutein  non  ea  natura 

Pomponius  .       .  ,       .      . 

est,  ut  ahquid  faciat  qnis,  veluti  viridia  tollat,  aut 
ameniorem  prospectum  praestet,  aut  in  hoc,  ut  in  suo 
j^ingat,  sed  ut  aliquid  patiatur,  aut  non  faciat.'"'^  Thus 
Servitudes  are  to  be  regarded  as  limitations  to  the  full 
exercise  of  the  use  of  Property ;  and  they  admit  of  no 
marked  and  definite  character,  as  in  the  case  of 
Emphyteuses  and  Superficies,  but  are  simply  Rights 
in  the  Property  of  a  third  party,  for  the  benefit  of  a 
given  individual  subject,  such  subject  being  either  a 
Person  f  Servitutes  pcrsoitarum J,  or  an  individual  Thing 
Funda-      ( Sirvitutes  iircedioruuij.     The  most  general  and  fun- 

mental  i  •       •    i  r<         •       t  i         />  n        • 

principles   dameutal  prmciples  ol  Servitudes  are  the  lollowmg : 

tudel   '     (1)  Servitus  in  facicndo  consistere  iiequit.     (2)  Servitus 

.scnututis    esse    non  potest.      (3)  Nemiui  res  sua  servire 

potest. \     (4)  Whatever  the  Servitude  may  be,  it  must 

*  1.  15,  s.  1.  Dig.  de  servit.  (8,  1). 

t  It  follows  froui  this  that  a  pi-ccdium  commune  cannot  lie  burdened  with  a 

Servitude, 


I 


OF    SERVITUDES    OR    EASEMENTS.  173 

give  to  the  subject  benefited  a  legal  interest.  A 
peculiar  characteristic  of  Servitudes  is  the  quality 
which  they  possess  of  inseparability  from  the  subject 
to  which  they  are  attached.  As  a  consequence  of 
this  it  follows :  (1)  That  they  are  non-transferable 
to  another  Subject ;  (2)  That  even  the  use  of  the 
Right  is  untransferable;  (3)  Servitudes  are  absolutely 
indivisible,  and  therefore  cannot  be  acquired  in  part 
or  forfeited  in  part. 

When  the  Subject  for  whose  advantage  a  Servitude  Personal 
has  been  granted  is  a  given  human  being,  the  Servi-  different^ 
tude  is  termed  a  Personal  Servitude.     The  Romans  '^"^^^^^ 
mention  four  kinds  of  Servitudes  of  this  nature,  viz. : 
Usiis,  Ususfnictus,  Habitatio,  Operae.    Still  the  number 
of  such  Servitudes  is  unlimited,  for  even  Real  Servi- 
tudes may  be  constituted  as  Personal  ones,  but  the 
above-named  four  are  essentially  and  only  Personal 
Servitudes.     Operae  (servorum,  auiiiialinm  i  and  Habi- 
tatio are,  as  far  as  they  are  based  upon  ancient  Roman 
usage,  as  particular  Servitudes,  now  obsolete. 

Usas  is  a  Personal  Servitude;  and  it  consists  in  the  Definition 
Right  to  the  natural  Use  of  a  thing  by  some  definite  ° 
individual,  and  the  family  circle  of  which  he  constitutes 
the  head.  When  the  Servient  Thing  cannot  be  used 
without  the  enjoyment  of  the  Fruits,  the  Person  entitled 
to  the  Usus  is  allowed  to  take  the  Fruits.  But  since 
he  posseses  only  the  Right  to  the  natural  Use,  he  is 
not  permitted  to  barter  the  Fruits ;  nor  can  he  allow 
another  to  have  the  enjoj^ment  of  the  Usus.  Exceptions, 
however,  to  the  non-transferability  of  a  Usus  may  arise 
by  means  of  Testamentary  Disposition.  When  the 
Usuarius  himself  resides  in  the  house,  he  mav  let  the 
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Property;  and  where  a  L\s».s  is  devised  to  a  Lessee,  he 
also  may  let  Property  that  has  been  thus  left.  There  are 
other  exceptions  limiting  the  Usus;  when,  namely, 
the  Use  is  confined  to  a  special  custom,  or  to  some 
Liaiiiiity  particular  mode  of  exercisiug  the  Usus.*  The  Usuarius 
Usuarius.  becomes  answerable  for  omiicm  diligentiam ;  he  must 
finito  usu  render  back  the  Thing  held;  he  must  find 
Security,  and  whenever  he  takes  the  Fruits  he  is  liable 
for  repairs  and  taxes.  The  Owner  has  no  power  to 
limit  the  Usus.  Thus  he  cannot  impose  onerous  or 
injurious  Servitudes,  and  he  can  only  reap  those  Fruits 
which  the  Usuarius  does  not  take. 
Definition  When  the  Usus  is  added  to  the  Fructi(s,\  that  is, 
fructus.  when  the  Rights  to  the  natural  and  the  juridical  Fruits 
coalesce,  the  union  is  termed  a  Ususj'ructus: — ''Est  jus 
alieuis  rebus  utendi  fruendi  salva  rei  suhstantia."  The 
Who  lias  Usufructuary  has  a  Right  to  the  Fruits  from  the  moment 
tiie  Fruits?  lie  takcs  Possession  of  them  or  gathers  them.  When 
the  Owner  has  not  separated  the  Fruits  at  the  time  of  the 
commencement  of  the  Usufruct,  the  Usufructuary  takes 
them.  If,  however,  at  the  termination  of  the  Usufruct 
the  Fruits  have  not  been  gathered  by  the  Usufructuary, 
the  Owner  acquires  them.  But  in  the  case  of  the 
Fructus  civiles,  when  they  equal  in  value  the  natural 
Fruit  (for  example.  Rent),  they  are  considered  as 
gathered  the  instant  that  the  Fructus  naturales  are 
collected.  Otherwise  they  are  divided  according  to  the 
separate  days,  and  all  that  falls  within  these  special 
days,  from  the  commencement  to  the  termination  of 
the    Usufruct,    belongs   to    the    Usufructuary.      The 

*  This  is  esiiecially  the  case,  where  Keal  Semtudes  are  granted  as  Personal 
ones.     For  example,  Common  of  Pasturage, 
t  No  special  Servitude  of  Fructus  exists. 
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Usufructuary  may  dispose  of  the  Thing,  but  he  is  j'"^"". <"^fi 
prohibited  from  altering  or  allowing  it  materially  to  oftheu'su- 
deteriorate.  The  exercise  and  benefit  of  the  Usufruct 
(not  the  Right)  may  be  conve3^ed  to  another.  All 
Accessions,  and  also  those  Things  which  possess  no 
independent  existence,  as  well  as  Appurtenances,  are, 
in  like  manner,  subject  to  the  Usufruct.  The  duties 
of  the  Usufructuary  require  that  he  should  exercise 
due  care  I  dHlgentiam),  and  he  is  also  held  answer- 
able for  onuu'iu  culpam.  He  must  pa}^  for  all  ordinary 
repairs,  undertake  to  discharge  all  taxes  and  burdens, 
and  restore  the  Thing  upon  the  termination  of  the 
Usufruct.  For  the  security  of  the  Owner  the  Usufruc- 
tuary must  give  the  Caiitio  Usufructuaria,  which,  with 
but  few  exceptions,  must  not  be  a  Personal,  but  a  Real 
Security.*     The   object  of  a  Usufruct  can  onlv  be,  object  of  a 

.      '  Usufnict. 

strictly  speaking,  res  quae  usu  non  consumitur.  A 
Usufruct  may,  however,  be  granted  on  incorporal  and 
consumable  Things  by  analogy,  in  which  case  it  is 
named  a  Quaai  Ususfnidus.  The  analogy  applies  to  the 
inception,  the  termination  of  the  Right,  and  also  to  the 
Cautio  Usufructuaria.  Where  the  Servitude  applies  to 
res  consamtihiles,  the  Usufructuary  becomes  the  Owner 
of  the  same.  Upon  the  termination  of  the  Usufruct 
the  Usufructuary  must  return  a  similar  quantity  of  the 
Thing  consumed,  or  Things  of  the  same  quality  and 
value.  Hence  he  incurs  all  risks.  A  Usufruct  of  Rights 
and  Numi)ia,  as  they  are  termed,  or  Debts,  is  invariably 
a  quasi  Usufruct;  for  Rights  are  not  Things.! 

*  As  in  the  case  of  the  Ususfructus  paternus,  when  it  is  certain  that  the 
Usufructuary  acquires  Ownership,  and  in  the  case  of  a  Waiver. 

t  When  the  party  entitled  is  limited  to  the  enjoyment  of  Interest  only,  no 
Usufruct  arises. 
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rrediai  Where  the  benefit  to  be  derived,  and  for  which  the 

Servitudes 

Servitude  has   been   created,  attaches   to   Land,   the 

Servitude  is  termed  Senitus  pradii.     The  governing 

principles  in  Predial  Servitudes  are  the  following : — 

Advantage      1.  The   advantage   must  accrue  to    the  Dominant 

to  the  "^     Land.  Beyond  the  actual  requirements  of  the  Pra'dium 

dominaus.  domuuiiis,  HO  Predial  Servitude  can  possibly  be  created. 

Thus  the  Matter  and  Substance  of  an  Easement  are 

limited  to  the  positive  requirements  of  the  Thing.    How 

far  this  requirement  may  extend  is  determinable  by  the 

nature  and  character,  or  peculiarity  of  the  Land.    It  is 

evident  that  these  fundamental  rules  must  exercise  an 

important  effect  upon  the  Matter  of  Predial  Servitudes. 

It  is  in  this  influence  that  the  interest  lies  which  arises 

from  the  division  of  Servitudes  into  Serritutes  priediorum 

nisticurum,  and  Servitutes  pnediorum  urhanoriuit.     The 

latter  are  those  Servitudes  which  attach  to  Buildings; 

Servitutes  prcediorum  rusticorum  refer  to  different  lots 

of  Land  only.     The  requirements  of  these  two  kinds 

of   Land    are   very    different.      Thus,    when    certain 

privileges  are  found  to  be  equally  applicable  as  to  their 

Matter,  to  both  classes  of  Easements,  it  necessarily 

follows  that  in    such  cases  they  partake  of  a  different 

character.* 

The  per-         2.    The    advantage    which    would    accrue    to    the 

must  bTiif  Dominant  Land,  must  be  rendered  to  it  by  the  Servient 

St  Land.   Tenement    in   consequence    of    the    inherent    nature 

possessed  by,  or  residing  in  the  Servient  Land.     This 

property  is  designated  its  perpctua  causa;  it  may  reside 

in  the  Land  itself,  as  in  the  case  of  a  Right  of  Way, 

»    Foi'  examjile,  liiglit  of  Way. 
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or  it  may  be  Things  appertaining  to  the  Land  which  are 
denominated,  Res  soli,  as  Water,  Earth,  Minerals,  &c. 

3.  The  prcedia  must  be,  as  it  is  termed,  ^'viciua,"  it  must  be 
or  near  at  hand ;  otherwise,  the  exercise  of  the  jus  in  Vc'bm!' 
re  aliena  would  not  be  a  direct  benefit  to  the  Dominant 
Land. 

4.  Predial    Servitudes   are   indivisible,    and    hence  ^^r?  "idi- 

.   I  1  •    n  •       1  -I  visible. 

cannot  be  partially  acquu'ed,  used,  or  lost. 

5.  The  constituted  Easement  becomes  a  constituent  ^^e  con- 

•        1  T  7        •  T  •  •  stituent 

element  m  the  prcedium  dominans,  and  no  Alienation,  elements 
Mortgage,  or  Lease,  can  take  place  apart  from  the  -prcedium 
Dominant  Tenement  itself.    Real  Servitudes  are  either  '^'""'««^''^- 
coutinuce  or  discontinucv,  according   as   their   exercise 
consists  in  an  unbroken  permanent  use,  or  condition ; 
or  in  the  performance  of  some  isolated  acts  by  the 
party  entitled. 

The  following  are  Servitutes  Prcediorum  Rusticorum  :  Kinds  of 

1.  Right  of  Way,  or  Iter,  entitling  to  the  use  of  a  pracUomm 
foot-path;  a  path  for  cattle,  or  Actus;  a  Right  to  ^'"''''■'"■'"" 
drive  a  vehicle,  or  ^'ia. 

2.  Water  courses,  Servitus  aciuce  duccudrr,  the  Right 
of  conducting  water  by  means  of  channels,  from  the 
Servient  to  the  Dominant  Land.*  Servitus  aqniv 
hauriendic,  or  the  Right  of  entering  upon  tlie  Servient 
Land  to  fetch  water,  f 

3.  Pasturage,  Servitus  silvae  caedme,  Ccdcis  cociveiuke, 
cretae  eximendce,  arence  fodiendce,  lapidis  eximeudi,  and 
glandis  legendce. 


*  Aqua  aestiva  limited  to  the  summer  season  :  Aqua  quotidiana,  wliere 
no  such  restriction  is  imposed. 

t  The  Eight  of  watering  cattle  upon  the  ground  of  a  stranger  is  termed 
Servitus  pecoris  ad  aquam  appulsus. 
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Kinds  of         TliG  foUowino^  are  denominated  Servitutes  Prcediomm 

Servitiik's  ^ 

Prcediorum  Urhauorum  : 

1.  Right  of  lights  and  prospect.  Servitns  altiiis  non 
toUendi,  Servitns  ne  hminibus  offidatnr,  Servitns  ne 
prospectui  ofjiciatur,  Servitus  lumimim. 

2.  1^\\Q  Servitus  oneris  ferendi*  and  Tigni  immittendi. 

3.  The  Servitns  projiciendi  the  Eight  to  project  a 
beam  into  the  vacant  space  of  a  neighbour.  Servitus 
protegendi,  the  Right  of  projecting  the  roof  into  the 
vacant  area  of  a  neighbour.  Servitus  stillicidii,  the  Right 
of  allowing  rain  water  to  drop  on  to  a  neighbour's  land, 
or,  as  it  is  termed,  ''  Right  of  drip."  Servitns  fluminis, 
the  Right  of  discharging  rain  water  collected  in  a  gutter 
on  the  land  of  a  neighbour.  Servitns  fumi  immittendi, 
or  the  Right  of  conducting  smoke  through  a  neighbour's 
flue.  Servitns  cloaca'  mitteuda',  the  Right  of  carrying 
sewage  over  the  Servient  Land  ;  the  Right  of  placing  a 
privy  against  a  neighbour's  w^all.  Some  Servitudes  are 
the  exact  negatives  of  those  just  mentioned,  having  for 
their  object  the  freeing  from  some  restriction  or  other, 
such  as :  Servitns  stillicidii,  Servitus  jiuminis  non 
recipiendi,  Servitus  edtius  toUendi,  Servitus  oficiendi 
luminihns.  Here  the  annulling  of  a  Servitus  nrbana  is 
regarded  as' a  Servitude. 

Servitudes       Servitudes  are  created  as  follows  : — 

byAgm-  1.  By  Agreement.  The  Person  coiistituting  the 
Servitude  must  be  the  Owner,!  and  have  the  power  of 
Disposition.     The  grantee  in  Personal  Servitudes  must 

*  The  Owner  of  the  Servient  Tenement  in  this  case  must  kee]>  it  in  a  state 
of  nqiair. 

f  When  the  grantor  is  only  an  thn])hyteuta,  or  Superficiary,  or  Tenqjorary 
Owner,  he  has  only  jiowi^r  to  grant  an  Euseinciil  witliin  tin'  limits  of  his 
Kight. 


nient. 
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possess  the  legal  capacity  to  acquire.  In  Predial 
Servitudes,  a  pra-dium  vicuvim  is  needed.  Whether 
actual  Tradition  must  accompany  the  grant  is  a  matter 
still  held  in  dispute.* 

2.  By  Testamentary  Disposition.  ment. 

3.  By  Judicial  Decree,  in  a  judicium  divisorium,  for  ByJudi- 
the  purpose  of  the  adjustment,  or  for  the  constitution 

of  an  Easement  which  is  ahsolutely  necessary  for  the 
enjoyment  of  the  Property  (necessary  Right  of  Way). 

4.  Usufruct,  however,  only  arises  ipso  jure.  \  truet. 

0.  By  Usucapion,  when  durino^  ten  or  twenty  years,  By  l'su- 

1  1       -n»  1  T  capion. 

as  the  case  may  be,  the  Right  has  been  enjoyed,  nee  vi, 
nee  clam,   nee  preccirio,  provided  that  the  Ownership 
may  be  acquired  during  that  period. 
Servitudes  cease  : 

1.  By  the  expiry  of  the  period  for  which  they  were  HowSer- 
created,  or  during  which  they  may  be  lawfully  enjoyed,  cease.*^^ 
or  by  the  happening  of  the  Condition  upon  which  they 

were  made  to  depend. 

2.  When  the  Right  of  Revocation  of  the  grantor 
is  terminated. 

3.  By  Confiisio  (Merger),   which  is  designated  in 
Personal  Servitudes  ''Consoliclatio."t 


*  Von  Vangerow  and  legal  practice  favour  the  rale.  Puchta  considers  it 
not  necessary,  but  advantageous,  because  Tradition  gives  rise  to  the  jictio 
PubUcicma. 

t  The  Usufruct  of  the  father  in  the  Advcnticia,  the  Conjux  binuhus,  who 
sacrifices  the  lucra  nuptialia ;  the  party  who  does  not  bear  the  guilt  of  the 
dissolution  of  Marriage,  when  the  0\\Tiership  of  the  forfeited  goods  goes  to 
the  children :  the  poor  widow  who  competes  with  her  own  cliildren  for  the 
virilis  jiortlo. 

X  But  in  the  case  of  Real  Servitudes,  the  Acquisition  by  the  co-Proprietor 
shall  not  affect  the  Praedium  serviens:  and  if  the  event  which  accompanies 
the  Confusio  becomes  annulled,  the  Servitude  revives. 
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4.  By  Renunciation  or  Disclaimer. 

5.  By  the  destruction  of  the  Dominant  Thing,  be 
it  either  a  Person  or  Land. 

6.  By  the  destruction  of  the  Servient  Tenement  (res 
serviensj.  In  the  case  of  Personal  Servitudes,  by 
changing  the  condition  of  Things;  for  example,  altering 
an  open  space  or  area  into  Buildings.  By  the  demo- 
lition of  a  Building. 

Mon-user.       7.  By   Nou-uscr  for  the  space   of    ten    years,  to 
which,  however,  in  the  case  of  Servitutes  praediorum. 
urhanorum  must  be  added  that  of  the  usucapio  libertatis; 
that  is,  the  Possession  of  the  res  servicns  must  remain 
free  and  unmolested  for  the  period  of  ten  years. 

It  is  immaterial  upon  what  grounds  the  Vsus  has 
been  discontinued,  and  on  the  other  hand,  it  is  equally 
immaterial  by  whom  the  Servitude  is  exercised.  The 
exercise  of  a  Right,  unless  coupled  with  the  intention 
to  use  it,  is  regarded  legally  in  the  light  of  Non-user. 
In  Predial  Servitudes,  which  entitle  the  Possessor  to 
modes  of  enjoyment,  non  iisus  is  construed  into  a  dis- 
continuance of  the  Easement;  in  the  case  of  those 
belonging  to  a  Corporation,  discontinuance  is  pre- 
sumed upon  removal  to  some  other  locality.  Non 
usiis,  in  the  case  of  Negative  Servitudes,  consists 
in  the  permission  of  the  exercise  of  the  forbidden  Right, 
without  any  hindrance  by  the  party  whose  interest  is 
invaded.  In  Ususfructus,  a  partially  exercised  Usus- 
fructus  is  maintainable  only  in  part.  The  altcrnis  annis 
legatus  does  not,  however,  expire  by  non  usus,  because 
the  dies  ccdens  revives  with  every  new  year. 

Legal  .  .  . 

Remedies        For  the  protcctiou  of  Servitudes  the  following  Reme- 
tudes!'^'     dies  are  provided: — The  Actio  Confessoria  et  Piibliciana, 
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which  are  petitionary  Remedies,  and  the  luterdicta 
RetineiidiC  ct  Becuperandon  iiossessionis,  which  are  pos- 
sessary  proceedings.  In  addition  to  these  some  others 
exist,  of  which  mention  has  been  ah-eady  made.  The 
Actio  Gonfessoria  is  a  real  Action,  which  is  employed  for 
the  compulsory  acknowledgment  of  the  Servitude,  Com- 
pensation for  Damages,  and  in  the  event  of  continued 
disturbance,  the  Cautio  de  non  amplius  tiirhando.  The 
Plaintiff  is  the  person  entitled,  even  though  he  may  be 
in  Possession.  In  Personal  Servitudes  he  must  prove 
his  Right  to  the  Servitude;*  in  Predial  Servitudes  he 
must,  besides  this,  prove  his  Ownership  in  the  praedium 
dominans.  The  Actio  Puhliciana  has  the  same  effect 
as  the  Actio  Gonfessoria,  with  the  exception  that  in  lieu 
of  having  to  furnish  proof  of  Ownership,  the  Plaintiff 
has  only  to  prove  the  Traditio  ex  justa  causa. 

Section  XXV. — Of  Mortgage  or  Pmvn. 

Von  Vangerow,  ss.  363—392. 

Arndts,  ss.  364—392. 

Piichta,  ss.  193—217. 

Gluck,XIV.,  85,216;  XVIIL,  161,  393,  428;  XIX.,  223,  382. 

Dig.  lib.,  XX.     Cod.  VIII.,  14—36. 

s.  7,  Instit.  de  actionibus  (4,  6). 

1.  5,  s.  1 ;  1.  14,  s.  1,  Dig.  de  pignoribus,  etc.  (20,  1). 

1.  19,  Dig.  de  P.  et  H.  (20,  1). 

1.  6,  pr.,  1.  8,  s.  5,  1.  21.     Dig.  de  pignor.  act.  (13,  7). 

1.  1,  Cod.  si  propter  public,  pensitationes,  etc.  (4,  46). 

1.  28,  Dig.  de  jure  fisci  (49,  14). 

Nov.  97,  c.  3. 

1.  66,  pr..  Dig.  de  evictionibus  (21,  2). 

*  Or  that  he  is  within  the  Nexus,   in  which    an  Actio  Confcssoria  lies 
(Emphyteuta,  etc.) 

0 
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Dig.  de  Salviano  interdicto  (43,  33). 

Gai.  Comm.  IV.,  s.  147.    s.  3,  Instit.,  de  inteixL  (4,  15). 

1.  1,  Dig.  de  Salv.  interd.  (43,  33). 

,,    ,  1.  19,  Cod.  de  nsur.  (4,  32. 

Mortgage  '  ^ 

Rome.  In  the  ancient  Roman  Law  there  were  two  distinct 
Fiducia  kinds  of  Real  Security,  which  were  designated  as 
■Mx^iPignus  ,,^-^|^^^.-^.^"  ^^^  "Pignus."    In  the  case  of  Fiducia,  the 

Property  itself  was  given  as  a  pledge ;  whilst  in  that 

of  Figims,  all  that  was  pledged  was  the  Possession 

of  the  Thing  and  not  the  actual  Property.     In  this 

most  ancient  kind  of  Mortgage  there  was  always  an 

implied  Contract  for  the  reconveyance  of  the  object 

pledged.     The  Agreement  was  entered  into  between 

the  Debtor  and  the  Creditor  cum  fiducia  sive  fiducice 

causa,  that  the  latter  after  the  extinction  of  his  Claim 

should  remancipate  the  Property  which  he  had  received 

as  a  Pledge.*      Fiducia  was  effected  by  means  of  a 

The  Fidu-  Mancipatio,    or  the   form   of   transfer   known    as   In 

ciaryPact.  j^^^_^  Ccssio.     lu  this  mode  of  Mortgage  the  Fiduciary 

Pact   or   Agreement  (pactum  fiduciie)   so    bound   the 

Mortgagee  that  when  the  debt  was  paid  he  was  bound 

to  reconvey  the  Property  to  the  original  Owner.     This 

the  Creditor  might  do  by  a  re-Mancipatio  or  a  re-In 

Jure    Ccsi^io.     There  arose    co-existent  with  Fiducia, 

DiHaavan-  that  fomi  of  Mortgage   designated  as  "  Piguus,"  in 

tagcs oi      ^iiich  the  Debtor  simi)ly  gave  the  Creditor  Property 

the  aiieieut  x    ./    o  x         vi 

moaesot    f^Q  i^old  in  Possession  until  the  debt  or  claim  of  the 
"^  °     latter  was  satisfied.     These  forms  of  Security  lasted 
for  several  centuries ;  but  neither  of  them  fully  satisfied 
the  claims  of  Justice,  or  sufficed  to  meet  the  require- 
ments   of  either  Creditor  or   Debtor.      The  Fiducia 


See  Gai.  Comm.  IV.,  02,  and  note  9,  Tomkins  and  Lemon's  Edit.,  p.  689. 
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involved  great  inconvenience,  and  was  a  crying- 
wrong  to  the  Debtor,  as  the  Creditor  could  alienate 
the  Property  pledged  to  him  at  any  moment,  leaving 
to  the  Debtor  merely  his  Right  arising  out  of  the 
Obligation,  and  the  Actio  fiducice  which  Gains  refers  to 
as  a  ''home  fidei  judicium,"*'  whilst  the  unfortunate 
Debtor  lost  his  Property.  The  Pigiius  was  of  more 
advantage  to  the  Debtor;  but  the  Creditor  was  placed 
under  a  disadvantasre,  as  he  had  no  Ri»ht  of  Property,  The  Ser- 

P    '  .  °  i         ./'  vian  Law: 

but  merely  a  jus  distrahendi.  In  the  sixth  century  of  its  original 
the  Roman  State,  or  at  the  beginning  of  the  seventh,  Son.^''^ 
through  the  intervention  of  Praetorian  ■  Law,  an 
amelioration  took  place  by  the  passing  of  the  Servian 
Law  (Serviana  Actio).  This  enabled  the  Mortgagor 
to  proceed  by  an  Actio  in  rem,  against  any  third  Person 
who  might  be  in  Possession  of  the  mortgaged  Property. 
At  first  this  Action  was  only  employed  for  the  recovery 
of  the  Property  of  a  farmer  (coloiiusj  given  as  Security 
for  his  Rent  (pro  merccdih  us  fundi).  Afterwards,  how- 
ever, under  the  name  of  Quasi  Serviana,  it  was  extended 
to  all  kinds  of  Mortgages.  In  giving  an  account  of 
the  introduction  of  this  Action,  Justinian  says  :  "  The  tJ^oimt  if 
Servian  Action  and  the  Actio  Quasi  Serviana  both  *^^''  ^^^^'' 
took  their  rise  from  the  jurisdiction  of  the  Praetor. 
By  the  Servian  Action  a  suit  may  be  commenced  for 
the  stock  and  cattle  of  a  farmer,  which  are  obligated 
as  a  pledge  for  the  Rent  of  the  ground  which  he  farms 
of  his  Landlord.  The  Actio  Quasi  Serviana,  is  that  by 
which  a  Creditor  may  sue  for  a  Thing  pledged  or  hypo- 
thecated to  him,  and  in  regard  to  this  Action,  there  is 
no  difference  between  a  Pignus  and  an  Rijpotheca,  though 

•  Gai.  Coram.  IV.,  s.  62. 
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in  other  respects  they  differ;  for  hy  the  term  Pignus 
is  meant  that  which  has  actually  been  delivered  to  a 
Creditor,  especially  if  the  Thing  is  a  Moveable ;  and 
by  the  word  Hypotlieca,  we  comprehend  what  is  obligated 
to  a  Creditor  by  a  nude  Agreement  only,  without  de- 
livery.* 

The  form  of  Mortgage  denominated  Hypotheca  was 
derived  from  the  jus  gentium,  and,  as  the  etymology  of 
the  name  imports,  from  Hellenic  sources.  In  Hupotheca 
the  Creditor  was  not  Dominus,  nor  necessarily  Pos- 
sessor, but  still  he  had  a  jus  in  re  alieua,  which  he 
might  urge  in  a  suit  against  any  third  Person.  The 
Property  thus  pledged  did  not  become  a  Servient 
Property,  but  it  was  bound  as  a  res  ohligata;  and  hence 
the  maxim,  '^Bes  non  servit  sed  ohligavit." 

After  the  introduction  of  the  Hypotheca,  the  ancient 
Fiducia  fell  into  disuse;  but  only  gradually,  for  it 
continued  more  or  less  till  the  times  of  the  Empire. 
We  find,  indeed,  traces  of  it  in  the  Imperial  Consti- 
tutions, which  prove  that  a  long  period  elapsed  before 
it  entirely  vanished  from  the  legal  institutions  of 
Kome.  As,  however,  a  Fiducia  required  recourse  to  be 
had  to  a  Mancipatio,  or  the  In  Jure  Cessio,  it  must 
have  quite  disappeared  in  the  times  of  the  Emperor 
Justinian,  when  these  ancient  forms  of  Transfer  were 
abolished.  The  Pignus,  as  a  mode  of  Mortgage, 
Hypotheca.  continued,  but  it  became  modified  so  as  to  render  it 
agreeable  to  the  new  institution  known  as  Hypotheca. 
Originally,  as  we  have  already  stated,  Pignus  entitled 
the  holder  to  the  mere  Possession,  but  in  its  changed 
form  it  became  so  extended  as  to  resemble  Hypotheca, 

*  s.  7,  Instit.  de  actionibiis  (4,  6), 


When 

Fiducia 
ceased. 


Pignus 
made  to 
resemble 
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giving  the  holder  all  the  Eights  of  a  Creditor  Hijpothe- 
carius,  who  was  entitled  to  an  Actio  in  rem. 

The  term  Piguus,  in  its  recent  and  most  extensive  Distinction 
signification,   must   be  understood  as  also   including 
Hijpotheca;  but  in  its  stricter  acceptation  it  is  used  to 
denote  that  species  of  Mortgage  which   arises  when 
the  thing  pledged  is  also  delivered  to  the  Mortgagee. 
A  Creditor  may  very  often  have  an  opportunity  to 
detain  an  Hijpotheca,  but  such  detention  has  not  the 
effect  of  changing  this  kind  of  pledge  into  a  Pignus. 
The  Detentor  may  become  the  natural  Possessor  of  the 
thing  pledged,  without  obtaining  the  Possessio  civilis. 
There  is  one  passage  in  the  Digest  which  would  seem 
to  indicate  that  no  distinction  exists  between  Pignus 
3t,nd Hypotheca.    Marcianus  says,  "Inter  pignus  autem  Marcknus 
et  hypothecam  tantum  nominis  sonus  differt."  *    In  this  ^^^^  '^™*^'^ ' 
extract,  however,  the  writer  only  intends  to  say  that 
both  kinds  of  Mortgage  equally  give  to  the  Mortgagee 
a  Real  Right  in  the  Thing  pledged.     Both  kinds  of 
Creditor  have  a  similar  Real  Right.     That  this  is  the 
correct  view  is  proved  by  the  title  to  the  Law,  "Mar- 
cianus libro  singulari  ad  formulam  hjpothecariam."  But 
in  other  respects  there  is  a  great  difference,   for  the 
Creditor  Hypothecarius  is  only  a  Detentor,  and  as  such 
is  not  entitled  to  the  Interdicts.     To  realise  his  pledge  Remedy 
he  must  have  recourse  to  the  Hypotliecaria  actio,  or  to  the  CrccU- 
the  Pignoraticia  (in  rem)  actio.     The  procedure  is  like  ^tLcJius. 
a  Vindicatio  pignoris,  and  lies  against  the  Mortgagor 
himself  in  Possession,  and  also,  with  certain  restrictions, 
against  the  Fictus  Possessor.     The  Formula  hypothe-  TheFor- 
caria,  a  knowledge  of  the  construction  of  which  is  oi  pothccarta. 

*  1.  5,  s.  1,  Dig.  de  jiignor.  ^20,  1.) 
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the  utmost  importance  for  ii  right  conception  of  the 
Roman  Law  of  Mortgage,  was  essentially  composed  as 
follows : — "  Index  esto.  Si  paret,  earn  rem,  qua  de 
agitur,  ab  es,  cujus  in  bonis  tum  fuit,  Aulo  Agerio 
pignoris  nomine  obhgatam  esse  pro  pecunia,  quam  ille 
Aulo  Agerio  ex  mutuo  dare  oporteret,  eamque  pecuniam 
solutam  non  esse,  neque  eo  nomine  satisfactum  esse, 
neque  per  Aulum  Agerium  stare,  quo  minus  solvatur 
satisve  fiat,  nisi  arbitrio  tuo  Numerius  Negridius  Aulo 
Agerio  restituat  aut  pecuniam  solvat,  quanti  ea  res  erit, 
tanti  Numerium  Negidium  Aulo  Agerio  condemna,  si 
non  paret  absolve." 

Definition       Mortgage,  or  Pawn,  may  now  be  defined  in  every 

gage.  case  as  the  Real  Right  of  Property  in  the  goods  of  a 
third  Person,  by  virtue  of  which  the  Creditor  possesses 
the  Right  of  Detention  of  the  thing  pawned,  on  account 
of  his  claim  or  demand.  The  Creditor  has  a  Right 
of  Sale  in  case  of  need,  in  order  to  satisfy  his  demand. 
This  Right  is  secured  to  him  because  his  Right  is  a 
Real  Right  entitling  him  to  the  Thing  pledged.* 

Principal        The  principal  divisions  of  Mortgage  in  the  Modern 

the  present  Rouiau  Law  are  the  following : 

1.  Pi(j)ms,  which  is  a  Mortgage  coupled  with  a 
transfer  of  the  Possession;  and  Hypotheca,  without 
the  transfer  of  Possession. 

2.  Pignus  Gcnemle  and  Speciale,  comprising  the 
whole  estate  of  the  Mortgagor,  or  only  a  part  of  it. 

3.  Pignus  PiihlicKm  and  Frivatum,  that  is  to  say, 
a  Pignus  judicially  executed,  and  one  not  judicially 
declared. 

4.  Pignus  Xecessariwn  and  Volvntarium,  or  compul- 

*  Not  an  Ohlirjatio  rci,  but  a  Real  Claim,  as  Von  Vangerow  maintains. 
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scry  and  voluntary,  the  former  being  made  by  order  of 
the  Court,  the  latter  voluntarily. 

A  Mortgage  presumes  a  Claim,  or  Demand,  for  the  Mortgage 
satisfaction  of  which  the  Pledge  has  been  given.  It  is  a  claim. 
immaterial  what  the  Claim  may  be,  as  a  Natural 
Obligation  suffices  to  support  a  Mortgage.  But  where 
no  Claim  can  be  maintained,  a  Pledge  or  Mortgage 
becomes  impossible.  The  Mortgagor  may  obtain  the 
Possession  of  his  Property,  ipso  jure,  on  the  ground 
of  the  invalidity  of  the  Claim;  and  by  pleading  its 
invalidity  ope  exceptionis,  he  is  able  to  set  up  his 
Except io  or  Plea  against  the  Action  given  to  the 
Mortgagee.  Everything  may  be  pledged  tpiod  emtionem  what 
venditioncm  recipit.  Things  denominated  Res  corporairs  may  S 
et  incorporales  may  be  also  mortgaged.  Hence  Ees  "^o^'^s^s^^^- 
incorporales  are  capable  of  being  pledged.  In  the 
first  place,  however,  the  pledging  of  Servitudes  must 
be  considered.  The  Pledge  of  a  Real  Servitude 
is  in  the  very  nature  of  things  impossible,  as  the 
Servitude  cannot  be  severed  from  the  Land ;  but  the 
separate  Mortgage  of  the  enjoyment  of  the  Usufruct  is 
allowable;  not,  however,  that  of  the  Usus.  A  Servitude 
that  has  not  been  granted  may  be  conceded  by  way  of 
Pledge;  that  is,  the  Mortgagor  may  concede  the  Right 
to  the  Mortgagee  to  constitute  a  Usufruct  until  his 
Claim  is  satisfied.  The  Servitutes  rusticonim  constitu- 
enclce  may  be  pledged ;  that  is,  the  Creditor  may  obtain 
the  Right  to  grant  a  Servitude  to  a  third  party.  He  does 
not,  however,  himself  acquire  the  Servitude.  In  the 
case  of  the  Mortgagee  of  a  "CJwse  in  action,"  the  Credi- 
tor may  give  notice  to  the  debitor  dehitoris,  upon  which 
the   Debtor  must  pay  him.      If  at  the  time   of  the 
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mortgaging  of  the  Chose  in  action  a  Right  of  Mortgage 
was  in  existence,  it  continues  valid  as  an  additional 
Security.  Every  Pignus  nomiiiis,  or  Mortgage  of  a 
debt,  implies  and  contains  a  Suhpignus.  Things  in  esse 
and  also  in  posse,  part  of  an  Estate  (Special  Pledge), 
or  the  entire  Estate  (General  Pledge),  and  even  the 
Mortgage  itself,  may  be  mortgaged. 
Further         In  addition  to  the  existence  of  a  Claim  or  Demand, 

Requisites.  . 

and  an  object  to  be  pledged,  the  general  conditions 
or  requisites  necessary  to  originate  a  Mortgage,  must 
also  exist  in  each  particular  case.     These  may  arise: 
Pignusvoi-      1.  By  tlio  voluutary  act  of  the  party  (Pignus  volun- 

untariuvu    , 

tarium ). 
Judicial         2.  By  a  Judicial  Order  or  Decree. 

Decree.  " 

Pirimisnc-      3.  By  Operation  of  Law  (Pignus  necessariumj. 

A.  Mortgage  can  only  originate  in  one  of  these  causes. 
It  cannot  arise  from  Succession;  but  on  the  contrary, 
Succession  presupposes  its  existence.     The  Possession 
of  this  Right  always  presupposes  the  Possession  of  the 
Obligation,  to  satisfy  which  the  Pledge  or  Mortgage 
has  been  given.    So  intimate  and  close  is  the  connection 
of  Mortgage  with  Obligation,  that  it  has  been  said  a 
Mortgage  is  founded  upon  Private  Disposition. 
Two  kinds      There  are  two  kinds  of  Pignora  voluntaria,  namely, 
tIry°Mor't-  '^liose  wliicli  ariso  by  Agreement  (Pignus  conventionale), 
g^g''-         and  those  which  are  originated  by  Testament  (Pignus 
testamentarium  >.''■'     The  requirements  for  such   Mort- 
gages are:  Ownership  on  the  part  of  the  Mortgagor, 
added  to  the  Right  of  Disposition.      The  Property 
also  of  a  third  Person  may  be  pledged  in  the  event  of 

*  The  Pignics  testamentarium  has,  however,  no  preference  over  that  wliich 
existed  inter  vivos. 
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the  Pledgor  becoming  the  Owner  of  it ;  *  or  upon  the 
Owner  consenting,  or  upon  his  subsequently  ratifying 
it,  or  where  the  Pawnor  is  the  home  Jiclei  Possessor  of 
the  Property  at  the  time  of  payment.! 

The  second  mode  of  creating  a  Mortgage  is  by 
Judicial  Order  or  Decree.    Of  this  there  are  two  kinds :  Two  kinds 

1.  The  Pig  nils  prcetorium,  which  takes  place  as  the  judicial 
result  of  a  Missio  in  possessionem,  dating  not  from  the    ^^^^^' 
Decree  ordering  the  surrender  of  the  Possession,  but 
from  the  date  of  the  actual  Possession  itself. 

2.  The  PigniLS  in  causa  judicati  captum,  which  is 
granted  to  enforce  a  Judicial  Sentence,  and  which  dates 
from  the  time  of  the  enforcement  of  the  Distraint. 

The  third  mode  of  creating  a  Mortgage  is  by  Legal  Mortgage 
Prescript.  This  combines  ipso  jure  with  the  Obligation  presmpt. 
or  Claim  from  the  very  moment  that  the  latter  comes 
into  existence.  But  it  is  only  an  Hijpothcca  which  can 
be  created  in  this  particular  manner.  Legal  Mortgages, 
that  is,  those  which  arise  by  operation  of  Law,  are  of 
two  kinds ;  they  are  either  those  which  comprise  tlie 
entire  Estate  of  the  Debtor,  or  those  which  attach  only 
to  certain  particular  Things.     Entitled  to  a  general  who  are 

T  1   T\  /r      1  entitled  to 

Legal  Mortgage  a,re : 

1.  The  Fiscus,  for  all  taxes  resulting  from  Obliga- 
tions due  to  him,  a  rule  which  holds  good  especially 
against  the  Comptrollers  of  the  Taxes.     This  Right  is 


*  When  this  has  not  been  stipulated  for,  the  Pledgor  acquires  the  Property, 
and  the  Creditor  at  the  time  of  making  the  Pledge  has  acted  in  good  faith,  in 
this  case  the  Creditor  has  given  to  him  the  Utilis  actio  hyjiotliccaria,  and  also 
Justac  exccptiones. 

t  The  Creditor  has  the  protection  of  the  Actio  hyjjothecaria,  as  the  bo7icc 
field  Possessor  and  the  Pledgor  are  protected  by  the  Actio  Puhliciana. 


it:— The 

Fiscus. 


190 


KEAL    RIGHTS. 


Infants, 
Minors, 
Lunatics. 


Children 
of  a  first 
Marriage. 


"Wife  and 
her  Heirs 
for  her 
Dos,  etc. 


The  Hus- 
band for 
the  pro- 
mised Dos. 


The  Heir, 
etc.,  of 
deceased 
Husband 
or  Wife. 


also  possessed  by  the  Prince  and  his  Consort,  and 
Hkewise  by  Municipahties. 

2.  Infants,  Minors,  and  Lunatics  have  the  same  upon 
the  Estates  of  their  Tutors  or  Curators,  for  all  Obh- 
gations  arising  out  of  the  Tutela  or  the  Cur  a.  This 
Right  of  Mortgage  also  appertains  to  these  Persons 
where  the  Mother  has  discharged  the  duties  of  Guardian- 
ship, and  in  the  case  of  her  marrying  again  before 
rendering  the  accounts  required  by  Law,  and  surren- 
dering the  Property.  This  Plight  further  extends  to 
the  Property  of  the  Stepfather. 

3.  The  Children  of  a  first  Marriage  have  a  Mortgage 
upon  the  Property  which  reverts  to  them  upon  their 
Parent  marrying  a  second  time.*  So  also  the  Children 
upon  the  Estate  of  their  natural  Father,  for  the  bona 
materna  and  materiii  generis  entrusted  to  his  adminis- 
tration on  their  behalf. 

4.  The  Wife  and  her  Heirs  likewise  possess  a 
Mortgage  on  account  of  her  Dos,  and  also  for  the 
Faraphernalia  to  the  extent  that  such  may  have  entered 
into  the  Estate  of  the  Husband,  reckoning  from  the 
date  of  its  receipt;  and  further,  the  Donatio  lyropter 
nuptias,  on  account  of  commencing  from  the  date  of 
its  settlement. 

5.  The  Husband  upon  the  Estate  of  the  Person 
whose  duty  it  is  to  constitute  or  settle  a  Dos,  either 
because  he  is  liable  by  operation  of  Law,  or  because 
he  has  agreed  so  to  do. 

6.  The  Heir  or  Legatee  of  either  the  deceased 
Husband  or  Wife,  upon  the  Estate  of  the  Survivor, 

*  The  Eight  of  Mortgage  does  not  first  attach  from  the  date  of  the  second 
Marriage,  but  from  the  time  tliat  the  hicra  are  acc^uired  by  the  parens. 
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where  such  Estate  has  been  de\ased  upon[the  Condition 

of  the  Survivor  not  marrying  aojain.  TheChmch 

•^  ^      °  on  the  Pro- 

7.  The  Church  has  a  Mortgage  upon  the  Property  pertyofthe 
of  the  Emphj'teuta  for  any  possible  deterioration.  teuta."^" 

Special  Rights  of  Mortgage  are  possessed: — 

1.  By  the  Lessor  of  a  Praccdium  rusticinn  on  the  Eights  of 
Fruits  of  the  same,  even  where  they  have  been  raised  an'd  ify°^' 
by  a  sub-Lessee:  but  the  Claim  is  restricted  to  the  ^^''^"".^ p°^" 

■^     ^  '  sessed. 

Fruits,  and  for  Obligations  arising  out  of  the  Lease. 

2.  The  Lessor  of  a  Praedium  urhanum  has  a  Mort-  upon^the°'^ 
gage  upon  the  invecta  and  illata  of  the  Lessee,  brought  invecta<iic. 
upon  the  Property  by  him,  ut  ihi  perpetuo  sint;  and 

also  in  respect  of  Obhgations  arising  out  of  the  Contract 
of  Lease.  In  sub-letting,  the  first  Lessee  has  a  suh- 
pignus  over  the  Things  mortgaged  to  the  sub-Lessee, 
which  remain  mortgaged  to  him  for  the  amount  of  the 
rent  of  the  sub-Lessee. 

3.  He  who  furnishes  money  for  the  erection  of  a  of^Monf" 
house  has  a  Mortgage   upon  the  building,  and  also  foia^uiid- 
upon  the  ground  on  which  it  is  erected,  provided  the 
money  has  been  actually  expended  in  the  erection. 

4.  The  Ward  has  a  lien  upon  the  Property  of  his  The  Ward. 
Guardian,  or  on  that  of  any  third  Person,  when  it  has 

been  acquired  with  the  Ward's  money,  unless  he  should 
prefer  to  proceed  by  the  Vindicatio. 

5.  The  Person  entitled  to  a  Singular  Bequest,  and  JJJ\'^/i°' 
the  Universal  Legatee,  have  also  a  Mortgage  upon  cesser,  etc. 
the  Estate  inherited  by  the  Person  burdened  with  the 
Legacies;  and  when  several  Heirs  are  thus  charged, 

each  of  them  must  bear  the  burden  pro  rata  to  their 
respective  shares  in  the  Property. 

The  sphere  of  the  operation  of  a  Mortgage  embraces. 
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A  Mort-     accorclmof  to  the   nature  of  the  Thing  pledged,   not 

CfUCTQ    0111- 

braces  the  onlj  the  Thing  itself,  but  also  all  its  Accessions.* 
it^Ifces-'^  It  likewise  comprehends  the  Fruits,  if  at  the  time 
FnitT'^  of  their  severance  they  become  the  Property  of 
the  Mortgagor  or  his  Heirs,  whether  they  be 
tacitly  or  expressly  mortgaged  or  not.  A  General 
Mortgage  of  the  Mortgagor's  Property  comprehends 
not  only  his  entire  present  Estate,  but  also  all  his 
future  acquired  Property.!  It  comprises  all  Singular 
Things,  in  the  same  manner  as  if  they  had  been 
specially  pledged,  and  the  Mortgage  is  not  annulled 
by  their  AHeuation.  The  above  also  holds  good  in 
the  case  of  a  mortgaged  Uiiiversitas;  and  it  is  only  as 
an  exception  that  the  several  Things  comprised  in  the 
General  Mortgage  can  be  ahenated;  namely,  in  the 
case  where  the  U)iiversitas  requires  the  AHenation  of 
such  perishable  goods  or  articles  as  would  be  depre- 
ciated in  value  by  keeping;  for  example,  Things  in  a 
warehouse.  Hence,  the  Thing  pledged  is  answerable 
wholly  and  indivisibly  for  the  Obligation,  even  though 
the  Obligation  itself  may  be  divided.^ 
Extent  of  a  As  regards  the  extent  of  Mortgage,  it  comprises. 
Mortgage.  ^^^Q^.^-^j^g  ^q  jj^s  nature,  the  entire  Obhgation  for 
which   it   has   been   given,    with   all   the   Accessions 

*  This  Piichta  denies. 

t  From  this  general  rule  must  be  excepted  those  Things  which  are  actually 
indispensable  to  the  Debtor,  or  such  as  are  of  especial  value  to  him,  such  as 
Household  Furniture,  Orders,  Decorations,  &c.  The  General  ilortgage  dates 
from  the  moment  of  the  Acquisition  of  the  Property,  and  it  comprises  all  the 
several  Things  of  which  the  Property  is  composed. 

+  If  a  Creditor  dies,  leaving  several  Heii's,  each  becomes  Mortgagee;  and 
the  Thing  is  held  to  be  mortgaged  to  each.  If  a  Mortgagor  dies  leaving 
Heirs,  the  Thing  mortgaged  continues  chargeable  for  the  amount,  until  all  the 
Heirs  have  paid. 
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thereto;  provided  the  Hability  was  even  potentially 
present  at  the  time  of  the  giving  of  the  Mortgage. 
Hence,  the  Thing  mortgaged  is  liable  for  Interest, 
Outlays,  Costs  of  Suit,  Interest  arising  from  Delay, 
and  Penal  Stipulations;  if  such  were  antecedent  to 
the  Agreement  giving  rise  to  the  Mortgage;  indeed 
even  for  Obligations  for  which  the  Mortgage  has  not 
been  given,  the  Creditor  who  is  in  Possession  of  the 
Thing  mortgaged  has,  as  against  the  Debtor  claiming 
deliveiy  of  the  Thing,  the  Exceptio  doli;  that  is  to 
say,  he  may  retain  the  Thing  mortgaged  as  long  as 
other  and  further  Claims  due  to  him  remain  undis- 
charged. This  Plight,  however,  he  possesses  only  as 
against  the  Debtor,  not  as  against  a  co-Mortgagee, 
neither  before  nor  during  Bankruptcy. 

The  Matter  of  a  Mortgage  essentially  contains  the  The  Matter 
jus  clistrahendL*     In  order,  however,  that  Sale  may  be  ofaMort- 
made,  the  Obligation  must  have  become  due.f  Further,  °^°'^' 
there  must  be  non-fulfilment    on    the  part    of    the 
Debtor;    notice  of  the  same  in  the  case  of  private 
Sales;  two  years'  notice  is  required  in  Sales  made  by 
order  of  a  Court;  two  months  must  elapse,  and  finally, 
there  must  be  observed  priority  in  the  Claims  of  the 
Creditors.    The  Creditor  posterior  has  no  Remedy  except 
that  of  the  jus  offerendi.     According  to  the  Eoman 
Law,  Private  Sale  was  allowable;  according  to  the 

*  By  Modern  Law,  a  Paxtuin  de  non  distraheiidi  has  only  the  effect  of 
rendering  it  necessaiy  to  ask  the  Creditor  three  times  for  payment  before 
Distraint. 

t  Not,  however,  liquid,  as  it  is  termed,  or  actually  payable,  though  it  is 
beyond  doubt  that  Sale  by  the  Judicial  Decree  of  the  Court  will  be 
suspended  where  objection  is  raised  to  the  Obligation  itself.  A  Private  Sale 
is  void  where  no  Claim  or  Obligation  exists. 
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German  Law,  Sale  by  order  of  the  Court  is  the  rule. 
Private  Sale  must  be  made  by  the  Creditor  bona  fide; 
that  is,  the  Creditor  must  act  for  the  greatest  possible 
interest  of  the  Debtor.  Hence,  he  is  not  allowed  to 
sell  to  a  persona  supposita. 
Effect  of        A  Distradio,  or  Sale,  once  made  has  the  following 

Distractio  ° 

or  Sale,      eiiect : 

1.  The  Property  passes  to  the  Purchasers,  just  as  if 
the  Mortgagor  himself  had  made  the  Sale;  hence,  with 
all  the  burdens  which  by  virtue  of  the  Mortgage  legally 
attach  thereto,  Rights  of  Mortgage  excepted. 

2.  As  the  Creditor  only  sells  Procuratoris  nomine, 
he  does  not  warrant  Title.* 

3.  As  the  rule,  Distractio,  once  made,  is  irrevoc- 
able. 

4.  When  a  larger  amount  is  realised  than  will 
satisfy  the  Creditor,  the  Debtor  is  entitled  to  the 
surplus ;  if  less,  the  Debtor  continues  liable  under  the 
Obligation  for  the  deficiency. 

Bo7ninu  When    the    Distractio     has    been     unsuccessfully 

impdratio.  ^  " 

attempted,  and  the  Debtor  has  received  a  second 
notice  requiring  him  to  pay,  the  Mortgage  Creditor 
may  himself  obtain  the  Ownership  of  the  Thing  mort- 
gaged (dominii  ivipetratioj.  He  takes,  however,  in  the 
first  instance,  only  a  Revocable  Ownership  of  the  Pro- 
perty, subject  to  a  biennial  redemption  by  the  Debtor. 
The    essential    character    of    every    Mortgage,    of 


*  The  Purchaser  may  obtain  from  the  Vendor  the  cession  of  the  Actio 
pignoraticia  contraria,  to  enable  him  to  resist  the  Mortgagor  in  any  Action  he 
may  bring.  It  was  forbidden  by  Constantine  that  a  lex  commissoria,  that  is, 
a  conditional  Agreement,  should  be  made  between  the  Mortgagor  and  the 
Mortgagee,  that  in  the  event  of  the  former  delaying  to  discharge  his  Obligation, 
the  Mortgage  Property  should  at  once  fall  to  the  Ownership  of  the  Mortgagee. 


OF    MORTGAGE    OR    PAWN.  195 

which  mention  has  been   ah-eady  made,   is   the   jus  The/ws 
distrahendi.     This  may,  without   doubt,   be  quahned  cu  niay  be 
by  Agreement  between  the  parties.     Thus  it  may  be  Hy^yee- 
varied  as  to  the  mode  in  which  Sale  shall  be  made;  ™^^*' 
or  again,  it  may  be  agreed  that  the  Fruits  of  the  Pro- 
perty, which  properly  speaking  belong  to  the  Mortgagee, 
shall  be  received  by  him  in  lieu  of  Interest  (Factum 
antichreticum).      It    is,    however,  expressly  forbidden 
that  the  mortgaged  Property  in  the  event  of  default  of 
payment  on  the  part  of  the   Debtor  shall,  without 
anything  further  being  done,  go  to  the  Creditor  (Lex 
commissoria).     The  above  conditions,  however,  which 
are  a  departure  from  the  general  principle  regulating 
Mortgages   can   only  take   effect  when   it   has   been 
specially  agreed  between  the  parties  that  such  shall  be 
the  case. 

There  is  also  established  a  legal  modification  of  the 
strict  rule.     It  is  ordained  that  a  Mortgage  Creditor,  ^^„^ee''^^i°^y 
having  two  Rights,  the  pignus  nominis,  and  a  suhpigmis  ?f.^^,^^^ 
shall  possess  two  Remedies  by  which  he  may  obtain  the  lie  may  ex- 

Gi'cisc  it 

satisfaction  of  his  Claim.  He  may  sell  his  Right,  or  he 
may  exercise  it  himself.  He  may  exercise  the  Right 
arising  from  a  Chose  in  action  which  has  been  mort- 
gaged to  him ;  that  is  to  say,  he  may  take  steps  against 
the  Debtor  of  his  Debtor,  provided  the  time  for  enforc- 
ing his  Right  of  Mortgage  has  arrived,  and  the  Mort- 
gage Debt  is  due.*  The  mortgaged  Right  of  Mortgage 
becomes  available  when  the  time  for  the  exercise  of  the 
Right  of  Mortgage  has  arrived,  and  when,  moreover, 

*  The  Mortgage  Creditor  may  retain  tlie  Thing  pledged,  if  by  doing  so,  he 
can  satisfy  his  Claim  out  of  it.  If  the  Thing  mortgaged  does  not  consist  of 
money,  the  pignus  nominis  becomes  changed  into  a  pignus  corpm'is. 


Claims  of 
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the  time  for  the  exercise  of  the  mortgaged  Right  of 

Mortgage  has  matm-ecl.* 
several  ^^^®  appHcatioH  of  the  above  principles  gives  rise  to 

Mort-        ]3^f;  little  difficulty  where  the  thing  is  mortojaofed  to  one 

gagees.  •'  o  o    o 

Creditor  only.  But  the  important  question  may  arise : 
How  is  it  when  Property  is  mortgaged  to  several  Credi- 
tors at  the  same  time  on  account  of  different  Obhgations 
or  Claims;  when  it  is  not  adequate  to  satisfy  all  the 
several  Claimants  ?  In  this  case  a  conflict  of  interests 
arises,  and  the  question  then  to  be  decided  is,  who 
Two  jiior-  t^kes  by  priority  ?  According  to  the  Roman  Law,  two 
ities Prm-  priorities  are  known,  namely,  Privileqium  and  Semority. 
Seniority.  Preferential  Mortgages  are  possessed  by  the  i  isciis  lor 
all  arrears  of  unpaid  taxes ;  also  by  the  wife,  and  her 
children,  for  her  Dos;  also  to  the  Creditor  who  has  lent 
money  to  be  expended  in  the  repairs  or  restoration  of 
a  Thing  (versio  in  rem).  Among  these  privileged  Credi- 
tors, again,  some  take  priority  over  others;  for  in- 
stance, the  Fiscus  for  arrears  of  taxes,  and  the  Creditor 
who  has  given  money  to  pay  for  a  substitute  in  the 
Militia,  when  he  himself  has  reserved  such  priority  of 
Mortgage  by  an  instrument  in  writing,  such  writing 
being  duly  attested  and  signed.  All  other  privileged 
Creditors  take  precedence  according  to  their  respective 
priorities  in  point  of  time.  Where  no  privilege  decides, 
priority  is  determined  by  tivie  alone;  hence  the  maxim. 

The  max-     ^  ^  r)    •        .  .  •        •  >  > 

im  Prior       Fnor  tempore,  jjotior  jure. 

temporcetc.  ^qy  the  proof  of  priority  in  time,  as  against  the 
Mortgagor  himself,  a  private  written  instrument  will 
suffice;  but  as  against  other  Mortgage  Creditors  there 

*  The  Mortgage  is  not  chargeable  iu  favour  of  a  second  Creditor,  for  a  larger 
amount  than  that  claimed  by  the  first  Creditor. 
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must  be  some  public  Instrument,  or  other  means  of 
proof.  As  in  a  privileged  Mortgage  proof  of  priority  in 
time  is  in  no  wise  necessary,  it  possesses  a  preferential 
Right  over  those  which  are  founded  on  some  public 
Instrument,  but  which  are  not  privileged.  The  prior 
Creditor  has  the  Right  to  be  satisfied  in  the  first 
instance;  he  sells  first,  and  the  Creditor  taking  after 
him  cannot  distrain  without  his  consent.  But  he  may 
acquire  this  Right  of  Alienation  by  placing  himself  in 
the  position  of  the  prior  Mortgage  Creditor.  This 
may  be  accomplished  as  follows  :■ — 

1 .  By  satisfying  the  prior  Creditor,  in  which  case  The  Jus 
he  steps  ijjso  jure  into  the  place  of  the  satisfied  Mort-  %l2dendi. 
gagee,  and  this  even  though  it  be  contrary  to  the  will 

of  the  prior  Mortgagee;  but  he  only  succeeds  to  the 
extent  of  the  Claim  of  the  first  Creditor  or  Mortgagee* 
(Jus  oferendi  and  succedendij.  Of  several  Persons 
entitled  to  the  exercise  of  this  Right,  he  who  is  first 
entitled  precedes  all  the  others.  When  several  Rights 
of  Mortgage  exist  in  the  same  Person,  it  is  necessary 
to  make  a  tender  for  all,  for  if  this  were  not  done,  he 
might  again  immediately  use  his  Jus  oferendi. 

2.  The  Person  who  lends  money  to  the  Debtor  for 
the  purpose  of  satisfying  a  previously  existing  Mort- 
gage Creditor,  reserving,  however,  the  Mortgage  to 
himself. 

3.  When  several  Things  have  been  pledged,  and  one 
Mortgagee  permits  the  sale  of  the  Property  pledged  to 

*  He  acquires  for  himself  this  advantage  :  he  may  effect  the  sale  of  the 
Mortgaged  Property  whenever  he  thinks  best,  and  at  the  time  most  favourable 
to  his  own  Claim.  His  own  Claim  continues  unaltered,  he  has  only  acquired 
the  Right  of  determining  the  time  and  place  of  Sale. 

P 
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him,  that  another  Mortgage  Creditor  maybe  paid  off  with 
the  proceeds;  in  this  case  the  former  Creditor  who  has 
allowed  the  Property  to  be  sold  takes  the  place  of  the 
satisfied  Creditor. 

4.  The  purchaser  of  a  Thing  pledged  to  several 
Mortgagees,  which  the  Debtor  has  sold  to  satisfy  a 
Mortgage  Creditor,  acquires  as  his  security  the  Rights 
of  the  satisfied  Creditor. 

5.  In  the  case  of  the  Successio  in  sui  ipsius  loco  by 
means  of  a  Nov  alio. 

6.  When  with  the  assignment  of  the  Obligation  the 
Right  of  Mortgage  is  also  transferred. 

7.  When  the  Mortgage  Creditor  brings  his  Action 
against  a  third  Person  in  Possession  of  the  Thing 
pledged,  and  the  latter  satisfies  the  Claim  of  the 
Creditor,  he  may  demand  the  assignment  of  the  Mort- 
gage. 

Remedies  The  legal  Remedies  for  the  protection  of  the  Mortgage 
iiortgage.  give  to  the  Mortgagee  the  Right  to  the  exercise  of  the 
Jus  distrakendi.  This  is  given  in  order  to  secure  the 
main  object  aimed  at,  or  contained  in  the  Mortgage. 
In  other  words,  the  law  will  aid  him  to  retain  the  Pos- 
session of  the  Property  mortgaged  if  he  happens  to  hold 
it  as  a  Pignus,  or  help  him  to  obtain  Possession  if  he 
should  simply  have  the  Property  as  an  Ilypotheca.  The 
Creditor  who  enjoys  the  actual  Pignus,  or  the  Thing  in 
Possession,  has  the  Iriterdicta  retinendce  and  recuperandce 
Possessionis.  The  Mortgage  Creditor  who  has  the 
Hypotlicca  has  for  his  legal  Remedy  the  Actio  hypothe- 
caria.  These  Remedies  are  available  against  third 
parties  in  Possession  for  the  delivery  of  the  Thing 
pledged,  and  also  if  it  should  be  needful,   cu7n  omni 
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causa.''     The  Plaintiff  must  prove  the  making  of  the 
Mortgage  in  his  interest,  and  that  the  Property  pledged 
was  in  bonis  of  the  Mortgagor.     The  Pleas  in  answer  pieas  of 
to  the  Plaintiff's  declarations  in  this  Action  are : 


tragor. 


1.  The  Plea  that  the  Property  is  mortgaged  to  the 
Defendant  himself.  The  Plaintiff  must  in  this  case 
prove  his  superior  Title. 

2.  The  Plea  on  the  ground  of  necessary  and  useful 
outlays. 

3.  Several  Pleas  arise  out  of  the  Beneficmm  ceden- 
darum  actiomnn. 

4.  The  Prcescripfio  tenipnris,  which  is  available  when 
a  third  party  has  been  in  Possession  for  thirty  years, 
or  when  the  Debtor  and  Mortgagor  have  been  in 
Possession  for  forty  years. 

5.  The  Plea  of  the  Excussio  jycrsonalis. 

The  party  attacked,  the  Defendant  may  demand  that  General 
the  Plaintiff  should  look  to  the  Debtor  and  his  Sureties  Mortgage. 
for  the  satisfaction  of  his  Claim ;  or  he  may  require  that 
the  Plaintiff  himself  shall  seek  satisfaction  in  the  first 
instance  from  some  other  Property.  This  he  may 
demand  when  to  a  Special  Hypothecation  a  General 
Mortgage  has  been  superadded  (as  for  example,  a 
house,  and  all  the  goods),  because  a  General  Hypothe- 
cation is  presumed  to  be  subsidiary  to  a  Special  one. 
The  Interdictum  Salvianwn  aims  at  altogether  a  different  interdk- 
object  to  that  pursued  by  the  Actio  hjpothecaria,  which 
we  have  just  explained.}  It  does  not  seek  to  determine 
the  Eights  of  Mortgage,  its  purport  being  only  to  give 

•  By  satisfying  the  Plaintifi'  (Jus  offerendi)  he  relieves  liiniself  from  the 
Action. 

t  It  is  an  I/iterdictum  adispiscendcp  possessionis. 


turn  SaJvi- 
anum. 
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the  Possession  to  the  Plaintiff.  To  effect  which  it  is 
sufficient  to  prove  the  fact  of  the  Mortgage  having  been 
made.  This  Interdict  is  allowed  to  every  Mortgage 
Creditor,  but  can  be  employed  only  against  the  Mort- 
gagor. 
Remedy  ^  question   still   remains  to  be  answered:   What 

for  a  Mort-  ■•■ 

gaged  Remedy  has  a  Creditor  in  case  of  a  mortgaged 
Eight  ?  In  the  case  of  a  Pignus  nominis,  he  has  a 
Utilis  actio  in  personam;  in  the  case  of  a  Suhpignus,  a 
Utilis  hypothecaria. 

Extinction      The   modes   or   grounds    for   the    extinction   of  a 

gage:  by    Mortgage  are  very  various.     Two,  however,  must  be 

lion,  etc.    mentioned  as  especially  characteristic  : 

1.  The  extinction  of  the  Obligation,  which  takes 
place  when  the  Creditor  is  either  satisfied,  or  by  his 
own  will  or  fault  remains  unsatisfied. 

By  Sale,         2.  By  Sale  on  the  part  of  the  Mortgage  Creditor. 

Other  grounds  of  extinction  may  be  mentioned,  as 
Renunciation,  Confusion,*  the  Expiration  of  the  Term 
for  which  the  Mortgage  was  made,  or  the  happening 
of  a  Conditio  resolutiva,  or  the  physical  or  juridical 
Destruction  of  the  Thing  pledged,!  or  Prescription,  if 
made  by  some  one  who  only  possessed  a  revocable 
Ownership,  when  the  Ownership  of  the  same  termi- 
nates. 

*  Confusion  is  not  allowed  acquitatis  causa  to  take  place  in  some  instances; 
for  example,  where  the  Creditor  purchases  the  Thing  pledged  from  his  Debtor, 
that  an  antecedent  Mortgage  Creditor  may  be  discharged. 

t  It  revives,  if  the  Thing  be  resuscitated. 


etc 
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Section  XXVI. — Introduction . 

Von  Vangerow,  ss.  393 — 404. 

Arndts.,  ss.  463—610. 

Puchta,  ss.  446—565. 

Gai.  Coram.  II.,  97—289. 

Instit.  II.,  III.  1—11. 

Gliick  XLin.,  40  et  seq. 

1.  1  pr.,  Dig.  de  divis.  rer.  (1,  8). 

1.  22,  Dig.  de  fidei,  et  mandat.  (46,  1). 

1.  193  de  R.  J. 

1.  151  de  V.  S. 

Gai.  Comm.  IV.,  16,  17. 

s.  4 — 8,  Instit.  de  Con.  pos.  (3,  9). 

Ulpianus  observes :  "  Hereditas  enim  non  heredis  personam, 
sed  defuncti  sustinet,  ut  multis  argumentis  juris  civilis  compro- 
batum  est.""  To  which  Julianus  adds:  "Hereditas  nihil  aliud 
est,  quam  successio  in  universam  jus,  quod  defunctus  habuerit."  f 

The  principle  which  pervades  the  entire  system  of  the  introduc- 
Roman  Law  of  Inheritance  is  known  as  that  of  direct  ^°^^ ' 
Universal  Succession.      In  the  Laws  of  the  Twelve 
Tables  the  exact  and  fundamental  notion  implied  by 
the  term  Hereditas  comes  out  fully ;  and  for  more  than 


•  1.  34,  Dig.  de  adquir.  rer.  dom.  (41,  1) 
t  1.  62,  Dig.  de  R.  J.  (50,  17). 
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a  thousand  years  it  appears  to  have  been  always  present 
to  the  mind  of  the  Roman  Jurist.  The  principle 
Fimda-  referred  to  may  be  explained  as  follows : — Upon  the 
Principle  death  of  a  Man,  it  is  only  the  physical  Being  that  dies, 
anJe!^^"*  Hot  the  legal  or  juridical  Person,  entitled  to  the  Pro- 
perty of  the  Defunct  us.  The  surviving  juridical  Person 
attaches  to  another  individual  capable  of  sustaining  it, 
another  Trdncr,  as  the  Germans  express  it,  with  whom 
it  at  once  unites.  Such  a  legal  Person  possesses  all 
the  Rights  enjoyed  by  the  Defunctus,  or  as  it  is  usually 
and  properly  expressed,  he  represents  him.  That  the 
Successor  to  the  Defunctus  should  obtain  ipso  jure  all 
the  Property  of  the  deceased  is  only  a  consequence  that 
springs  from  the  peculiar  relation  which  he  sustains. 
Essence  of  Tlius  the  esseuce  of  Succession  consists  in  this,  that 
"  there  is  no  change  whatever  in  the  legal  subject,  but 
only  a  change  in  the  individual  to  which  that  subject 
becomes  attached.  Hence  it  is  incorrect  to  speak  of  the 
transmission  of  the  Property  of  the  Defunctus  to  a  new 
subject.  For  example,  an  Obligation  is  absolutely 
untransferable,  and  by  its  very  nature  is  confined  and 
fixed  to  the  contracting  parties  themselves;  but  whilst 
this  is  the  case,  the  Heir  steps  into  the  Possession 
of  all  the  Obligations  belonging  to  the  deceased,  both 
active  and  passive,  that  is  to  say,  inherits  all  his  Claims 
and  becomes  chargeable  with  all  his  Liabilities.  The 
Heir  also,  in  a  certain  sense,  steps  into  the  bona  fides 
and  the  mala  fides  of  the  deceased,  as  the  mala  fides  of  the 
Defunctus  is  never  changed  into  bona  fides  in  the  Heir. 
Several  Agaiii,  tliis  idea  of  direct  Universal  Succession  is 

succe^ecuY  ^ot  SO  uaiTow  that  ouly  one  Person  may  be  the  Suc- 
7ulc?us.      cessor  of  the  Defunctus.      The    Heir   is  not    always 
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limited  to  one  Person,  or  as  it  is  expressed,  he  is 
not  always  Heres  ex  asse,  but  the  Succession  may  be 
continued  in  a  plurality  of  Persons,  or  there  may  be 
what  we  term  co- Heirs  ( Heres  ex  parte).  A  Testator 
may  make  A  his  Heir  for  the  xioth  part  of  the 
Hereditas,  and  B  for  xVuths,  and  each  of  these  Heirs 
will  be  a  Universal  Successor.  A  Succession  in 
TJniversum  jus,  and  in  Tutum  jus,  it  must  be 
evident,  are  quite  different  ideas.  A  Person  who 
succeeds  to  the  least  part  of  the  Estate  of  a  Defunetus 
as  a  co-Heir,  has  a  Right  on  all  the  corporal  and 
incorporal  Property  of  the  Betiuictus,  and  is  also  held 
liable  in  regard  to  all  the  Claims  against  his  Estate. 
The  Universal  Successor  in  Roman  Law,  and  the 
Modern  Heir  to  the  whole  of  a  man's  Estate  are  quite 
different  ideas. 

Succession  to   the    Inheritance    may   originate  in  How  Suc- 
two  different  ways.     It  may  be  either  derived  from  a  may  mi- 
Testament,  in  which  the   Testator  expresses  his  own  fg"Sment 
will  in  regard  to  the  Succession,  and  in  which  case  we  or  by  Law. 
speak   of  a   Testamentary   Succession  (Testamentaria 
Hereditas);  or   in   the    event    of  his   failing   thus  to 
appoint,  the  Law  steps  in  and  provides  a  Legitimate 
Succession  ( Legitima  Hereditas).      The  Heir  who  is 
appointed  steps  into  the  place  which,  in  the  event  of  a 
Testament  ha\ang  been  made,  would  have  been  occu- 
pied by  the  Heres  testameiitarius. 

When  we  come  to  the  later  development  of  the  The  Bon- 
Roman  Law  we  find  a  distinction  existing  between  the  sLw  is^^ 
Universal   Successor  and  the  Bonorum  Possessor.     In  !!°''iJrac 

Soil  UcU-    dS 

the  earliest  times  of  Rome  this  distinction  was  one  of  *^^''  ^^"V 

versa!  ros- 

great  importance,  but  at  the  era  of  the  classical  Jurists  sessor. 
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it  had  ceased  to  be  so,  and  the  Bonorum  Possessor 
came  to  be  as  much  regarded  the  Universal  Successor 
as  the  Heres  who  obtained  the  Hereditas, 

We  are  now  in  a  position  to  understand  the  following 
statements. 

When  the  physical  Personality  of  a  human  Being 

ceases  to  exist,  his  juridical  Personality  does  not  become 

Hereditas   extiuct.   When  death  ensues  the  le^fal  Personality  of  the 

jacens.  .  .       .  "^ 

deceased  is  regarded  as   contmumg   to   exist  in  the 
Inheritance,  and  under  these  circumstances  the  Inherit- 
ance  is   said   to   be   an  Hereditas  jacens.      It   is   in 
consequence  of  this  continuance  of  the  juridical  Person 
that  the  Rights  of  the  deceased  are  maintained,  and 
also  that  his  Property  is  regarded  as  a  totality. 
Exception       There  is,  indeed,  one  exception  to  this  important 
Rights  a^re  principle  which  occurs  in  the  case  of  those  Rights 
sonaf^^      which  are  of  a  supremely  personal  nature;  that  is  to 
nature.       ggy^  tliose  Rights  wliicli  are  inherent  to  the  individual 
natural   person.      Such,    for   example,    as   Rights   of 
Family,  Ususfructus,  etc.  The  Property  oi the Defunctus 
passes  as  a  totahty  to  certain  Persons,  and  according 
to  legal  prescription.     For  this  purpose,  a  Successio  in 
universitatem  is  ordained,  for  a  Singular  Succession  would 
not  suffice  to  accomplish  the  complete  transmission  of 
the  Inheritance.     It  would  not,  for  instance,  pass  the 
Succession.  Obligations.     It  is  to  this  taking  of  the  Property  of 
another  that  the  term  "Succession"  is  applied;  and  it 
is  further  denominated  a  '' Successio  in  imiversum  jus 
Defuncti."     The  Property  thus  passed  to  the  survivors 
is  called  the  Inheritance  or  Hereditas ;  and  it  is  termed 
by  the  Germans  "Erbschaft."    The  Successor  is  termed 
the  Heir  (Heres);  whilst  his  Right  to  succeed  is  termed 
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his  Right  of  Inheritance,  and  by  the  Germans  ^'Erbrecht" 
or  Hereditas,  in  that  sense  of  the  word  which  denotes 
Right  of  Succession.  The  Heir  always  represents  the 
Person  of  the  Testator,  for  he  has  suffered  himself  to 
be  invested  with  the  Personality  of  the  Defunctus  so  far 
as  regards  his  Property  relations.  Hence,  the  Inheri- 
tance is  a  Right  in  the  Person  of  the  Testator  or 
Defunctus,  which  has  passed  from  him  to  the  Heir. 
As  the  rule,  a  certain  period  of  time,  of  shorter  or  The  Here- 
longer  duration,  elapses  between  the  death  of  the  Tes-  Is  a'juridT 
tator,  and  the  Adit  ion,  or  entrance  of  the  IJeir  upon  '^^^  ^^^^oa. 
his  Inheritance:  hence,  the  question  must  arise, 
Who  is  the  party  to  be  clothed  with  the  legal  Per- 
sonality of  the  Defunctus ;  or,  as  the  Germans 
express  it,  "Who  is  to  be  the  Trdger  during  this 
intermediate  period  of  time  ?"  In  the  absence  of  a 
natural  person,  a  juridical  Person  must  be  found  to 
accept  the  Inheritance,  and  such  a  juridical  Person  is 
created  in  the  Person  of  the  Hereditas  jacens.  This 
juridical  Person,  for  the  interval,  is  regarded  as  the 
Owner  of  the  Things  constituting  the  Inheritance. 
Thus  the  Hereditas  jaceiis  may  acquire  Rights,  and  may 
also  incur  Liabilities ;  but  only  under  circumstances  in 
which  no  special  act  of  the  Will  is  required;  for  it  is 
manifest  that  the  Hereditas  jacens  is  possessed  neither 
of  Capacity  to  act  nor  organs  or  means  of  action.  The 
fiction  of  the  Personality  of  the  Hereditas  jacens  ceases 
the  very  moment  that  the  Heir  has  entered  upon  the 
Inheritance.  But  even  after  the  Adition  of  the  Heir, 
the  juridical  Person  of  the  Defunctus  must  be  still  con- 
sidered as  residing  in  the  Inheritance.  The  Heir  is, 
however,  always  considered  as  the  Representative  of 
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the  juridical  Person  of  the  Dffuiictus,  [iiid  even  when 
in  point  of  fact,  a  comminghng  of  the  Property  of  both 
has  taken  place,  yet,  in  point  of  law,  the  Estate  of  the 
deceased  is  always  considered  as  distinct  from  the 
Property  of  the  Heirs. 
Hcrcditas  Tlic  modem  Koman  System  of  Succession  has 
^Boiwrum  emanated  from  an  amalgamation  of  the  strict  rules 
Posscssio.  q£  ^Y\q  Civil  Law  with  the  body  of  rules  established  by 
the  Praetorian  Law.  The  Law  of  Inheritance  recog- 
nised by  the  Jus  cicile,  was  termed  Hereditas;  whilst  the 
Law  of  Inheritance  introduced  by  the  Praetorian  Law, 
was  denominated  the  Bononim  Possessio. 
Pecuiiari-  Tlio  tendency  of  the  Praetorian  Law  manifestly 
Praetorian  l^d  to  au  exteusiou  of  tlio  circle  of  Persons  entitled 
^^^^'  to  inherit,  which  in  the  Jus  civile  was  an  exceedingly 
narrow  one,  so  as  to  make  the  Koman  Law  of  Inherit- 
ance in  some  degree  co-ordinate  with  the  altered  views 
of  the  times.  The  Praetorian  Law  recognised,  indeed, 
none  as  Hercdes  who  were  not  such  according  to  the 
Jus  civile;  but  it  promised  to  others,  who  were  not 
Hercdes,  a  Bonorum  Possessio,  or  in  other  words,  the 
Possession  of  the  Heritable  Property,  if  they  chose  to 
make  Adition,  or  entrance,  upon  the  Inheritance.  If 
they  did  this,  they  obtained  the  Eight  to  avail  them- 
selves of  the  Interdictum  quorum  honorum,  and  the 
legal  Remedies  appertaining  to  the  Inheritance  were 
available  both  for  and  against  them,  as  Utiles  actiones. 
The  Bonornm  Possessor  was  in  heredis  loco.  The 
Bonorum  possessiones  gradually  developed  into  a  com- 
plete system  of  Inheritance,  but  only  with  reference 
to  the  Hereditas  strictly  so  called.  As  the  Jus  civile 
conveyed  the  Inheritance,   sometimes  by  Testament, 
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sometimes  ah  intestato,  sometimes  against  the  Matter  Bomrum 
of  the  Testament ;  so  the  Praetor  granted  the  Bonorum  secundum 

.  .  7  7     7  J  •  ^^  contra 

rossrfisio,  sometmies  secundum  tahulas,  sometimes  eo//ira  tabuias,  or 
tabulas,  sometimes  ah  intestato.  The  Praetor  also 
received  into  his  system  of  Succession  the  rules  of 
Succession  employed  in  the  Civil  Law.  The  Heirs  by 
the  Civil  Law  could  avail  themselves  of  the  Bonorum 
Possessio,  and  thereby  acquire  the  benefit  of  the  Inter- 
dictum  quorum  bonorum.  The  order  of  Succession  in 
which  the  Heirs  by  the  Civil  Law  and  the  Heirs  by 
the  Praetorian  Law  were  to  be  called,  was  clearly 
defined.  The  effect  of  the  Bonorum  Possessio  was 
different,  according  as  the  place  of  the  Heir  by  the 
Jus  civile  was  prior  or  collateral  or  after  the  place  of 
the  Praetorian  Heir.  In  immediate  connection  with 
this  subject  stands  the  division  into  the  Bonorum 
possessio  cum  re  and  the  Bonorum  possessio  sine  re. 
Until  the  time  of  Justinian,  the  two  systems  of 
Succession  stood  in  marked  contrast  to  one  another. 
This  contrast  continued  even  in  the  time  of  Justinian, 
and  is  presented  in  the  Institutes,  the  Digest,  and  the 
Codex,  although  previously  the  Imperial  reforms  of 
the  Civil  Law  had  been  undertaken  in  the  spirit  of  the 
Praetorian  Law.  By  the  alterations  of  Justinian  made  Law  of  in- 
by  the  Novellas  115  and  118,  the  Bonorum  Possessio  aTteiedby 
has  ceased  to  be  an  independent  system  of  Inheritance ;  ■^"^t™'''"- 
and  in  most  cases,  where  formerly  only  a  Praetorian 
Inheritance  was  given,  at  present  an  Inheritance  in 
accordance  with  the  Civil  Law  rule  is  granted.  Hence, 
the  advantages  of  both  were  combined.  Thus  the 
acquisition  of  the  Rights  of  Inheritance,  as  a  gen- 
eral rule,  is  now  determined  in  accordance  with  the 


for  a  Suc- 
cession to 
an  Inherit 
ance. 
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principles  of  the  Hereditas.  Only  in  exceptional  cases, 
where  the  Bouorum  Possessio  remains,  and  where  it 
creates  an  intermediate  Possession  of  the  Inheritance, 
are  the  principles  of  the  Bonorum  Possessio  applicable. 
Requisites  Of  tliis  we  shall  speak  more  hereafter.  The  requisites 
now  for  a  Succession  to  an  Inheritance  are : 

1.  The  death  of  a  Person  capable  of  holding  Pro- 
perty, even  when  the  Estate  consists  merely  of  Debts. 

2.  The  Right  of  Succession  may  be  as  it  is  expressed 
purely  passiva ;  or  the  Right  to  succeed  to  the  Inherit- 
ance of  a  certain  Person. 

3.  Acquisition. 

Respecting    the    second    and    third    prerequisites, 

it  will  be  necessary,  specially,  to  allude.     The  Right 

to    succeed    to    an    Inheritance,    also    requires    two 

further  Conditions:  Capacity  to  inherit  and  Citation. 

Persons  capable  of  Inheriting  or  capable  of  Succession 

are  all  natural  Persons,  but  not  indeed  all  juridical 

Persons.     The  Capacity  to  inherit  may  be  granted  by 

legal  enactment,  or  by  special  concession.     By  legal 

Enactment,   Churches,  Communities,    and  Charitable 

Corporations,   are  capable   of  inheriting.     It   is  also 

necessary  that  this  Capacity  to  inherit  should  exist  in 

the  natural  or  legal  Person  at  the  time  of  Citation  to 

The  Here-  the  Inheritance.     The  call  to  the  Succession  may  take 

fitherL-   place  either  by  virtue  of  the  last  Will  of  the  Defunctus 

tamentaria  ^hich  lias  been  made  for  that  purpose,  in  which  case, 

or  legitima  _  -^       -^  _  . 

the  expressions  Testameiitum,  Testamentaria  hereditas  are 
applied  to  the  Inheritance ;  or  by  legal  Precept, 
where  no  Testament  exists.  The  latter  mode  of  Suc- 
cession is  denominated  Hereditas  legitima,  or  intestate 
Succession. 
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According  to  German  Law,   Succession   may  take  Succession 

^  _  '^  according 

place  in  consequence  of  a  Contract  entered  into  between  to  German 

the  parties;  that  is  to  say,  by  the  stipulation  of  one 

Person  in  regard  to  the  Inheritance  of  another.     Such 

an  Agreement,  however,  is  not  to  be  confounded  with  a 

Contract  between  two  parties  to  succeed  to  the  Estate 

of  a  third  Person;  for  a  Contract  of  this  nature  is  null 

and  void.     As  the  Heir  succeeds  in  omne  jus  defiincti,  intestate 

•'  •^'  and  testa- 

Heirs  succeeding  by  Intestacy  and  by  Testament  cannot  mentary 

concur  together.  This  is  in  accordance  with  the  funda-  not  concur. 
mental  maxim  of  Inheritance,  '^Nemo  pro  parte  testatus, 
pro  parte  intestatus,  decedere  potest."  The  parties  are 
entitled  to  obtain  the  Delation,  or  Right  of  Inheritance, 
immediately  after  the  Defunctus  deceases.  The  instant 
of  his  death  is  also  the  moment  of  time  at  which  the 
Delation  of  the  Hereditas  testament  aria  takes  place,  as 
soon  as  it  is  certain  that  the  Defunctus  has  died  intes- 
tate, that  is  to  say,  without  having  made  a  valid  Testa- 
ment. The  Delation  may  be  made  at  several  distinct 
periods  of  time.  This,  however,  can  only  take  place 
when  the  entire  body  of  Persons  to  whom  the  Delation 
of  the  Inheritance  appertains,  is  no  longer  existing. 
The  period  of  the  second  and  third  Delation  and  so  on, 
is  the  dissolution  of  the  first  and  second,  and  so  it 
proceeds.  But  the  Delation  only  gives  the  possibility  of 
becoming  the  Heir.  The  actual  Acquisition  of  the 
Inheritance  (adquisitio  hereditatis)  takes  place  regularly 
by  a  distinct  act  of  volition  on  the  part  of  the  Heir, 
which  act  is  presumed  by  his  Entrance  upon  the 
Inheritance.  Such  Heirs  are  designated  Herrdes  cxtranei, 
in  contradistinction  to  the  Heredes  necessarii,  who 
only  exceptionally,  and  because  they  have  stood  in  the 
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power  of  the  deceased  acquire  the  Inheritance  ipso  jure 
at  the  very  moment  of  the  Delation. 

When  the  Inheritance  has  been  acquired,  it  is  in 
accordance  with  principle  acquired  for  ever.  Hence 
the  maxim,  ^'Semel  lures,  semper  heres."* 

Benefits  to  non-Heirs  at  the  cost  of  the  Inheritance 
are  termed  Legacies.  The  Roman  Law  recognised  two 
kinds :  Legacies  by  the  Civil  Law,  and  the  Praetorian 
Fideicommissa.  Justinian  has  set  aside  both  distinctions 
and  instituted  one  form  of  Legacy  in  their  place.  But 
even  at  the  present  time,  the  terms  Legacy  and  Fidei- 
commissa are  used,  though  in  a  diflerent  sense.  By  the 
expression  Fideicommissa  is  to  be  understood  a  Thing 
bequeathed,  or  devised,  which  being  transmitted  through 
a  third  Person  comes  to  the  Person  benefited.  By 
the  word  Legacy  is  now  implied  every  other  kind  of 
bequest.  Each  Legatee  is  termed  a  Singular  Successor. 
Nevertheless,  the  objects  of  a  Legacy  can  not  only  be 
separate  Things  belonging  to  the  Estate,  but  also  cer- 
tain parts  of  the  same,  or,  indeed,  the  whole  of  the 
Property.  In  the  latter  two  cases,  it  is  usual  to  speak 
of  a  Universal  Fideicommissmn  or  Testamentary  Trust. 

Section  XXVII. — Of  Succession  by  Intestacy, 

Von  Vaugerow,  ss.  405 — 42G. 

Arndts.,  ss.  473—481. 

Puchta,  ss.  453—460. 

Gai.  Comm.,  III.  1 — 87  (Tomldns  and  Lemon's  edit.),  i)p. 

431—481. 
Miihlenbruch,  in  Gluck's  Comm.,  XXXV., 219:  XXXVII.,  356. 


*  From  this  fundamental  maxim  it  follows  that  no  one  can  be  made  Heir 
by  a  CnmUfio  rfxohttivn. 
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Instit.  de  hereditatibus,  quae  ab  intestate  deferuntnr  (3,  1). 
"      de  legitima  agnatorum  successione  (H,  *J). 
"      de  SCto  Tertulliauo  (3,  3). 
"      de  SCto  Orplntiauo  (3,  4). 
"      de  successione  cognatorum  (3,  5). 
Dig.  si  tabulae  testamenti  nullae  extabant,  unde  liberi  (38,  6). 
"     unde  legitimi  (38,  7). 
"        "     cognati  (38,  8). 

"     vir  et  uxor  (38,  11). 
"     de  suis  et  legitimis  heredibus  (38,  16). 
"     ad  SC.  Tertull.  et  Orphit.  (38,  17). 
Cod.  unde  liberi  (6,  14). 
"         "     legitimi  et  unde  cognati  (6,  15). 
"     de  suis  et  legitimis  liberis  et  ex  filia  nepotibus  ab  intestate 

venientibus  (6,  55). 
"     ad  SC.  Tertull.  (6,  56). 
"     ad  SC.  Orphit.  (6,  57). 
"     de  legitimis  heredibus  (6,  58). 
"     communia  de  successionibus  (6,  59). 
Nov.  118,  Nov.  89,  c.  12. 
Dig.  de  successorio  edicto  (38,  9). 
Cod.  "  "      (6,  10). 

Dig.  unde  vir  et  uxor  (38,  11). 
Cod.         "         '•  (6,  18). 

Dig.  si  a  parente  quis  manumissus  sit  (37,  12). 
Cod.  si  liberalitatis  imperialis  socius,  etc.  (10,  14). 
"     de  hereditatibus  decurionum  uavic,  etc.  (6,  62). 

Justinian,  in  his  Novelise  118  and  127,  introduced  intestate 
important   reforms   into   the   Law   of   Succession   by  reformed 
Intestacy;  and  in  these  reforms  the  principle  of  Cog-  Jiniln! 
nation   lies   at  the   basis.      Succession   by  Intestacy 
occurs  when  a  Person  has  died  intestate;  that  is,  when 
he  has  either  made  no  Testament  at  all,  or  left  one  that 
is  invalid.    The  Heirs  by  Intestacy  of  the  deceased  are  :  Heirs  by 
1.  The  natural  Kelations,  or  Cognati,  whose  Relation-  arerthe"'' 
ship  arises  from  legitimate  Marriage.    When  there  has  ^'^fi"'"^'- 
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been  no  Marriage,  so  far  as  regards  the  Mother, 
Children  springing  from  the  union  stand  on  an  equal 
footing  with  legitimate  Children;  but  such  is  not 
the  case  as  regards  the  Father  and  the  Paternal 
Relations.  It  is  only  the  incestuosi  that  have  no 
Capacity  for  Succession  in  regard  to  their  Mother  and 
the  Maternal  Relations.  Illegitimate  Children,  how- 
ever, are  entitled  to  receive  one-sixth  of  the  Property  left 
by  the  Father,  and  he  the  same  from  them,  when  neither 
a  Wife  of  the  Father  nor  Children  born  in  wedlock 
exist.  Children  conceived  in  a  putative  Marriage,  as 
also  those  who,  though  they  were  born  illegitimate, 
have  become  subsequently  legitimised,  rank  equally 
with  Children  born  in  wedlock.  The  Child  not  con- 
ceived at  the  time  of  the  death  of  the  Dcfundus  can 
never  be  entitled  to  take  by  Intestacy,  because  at  that 
time  no  cognate  Relationship  existed  betv/een  him  and 
the  Defunctus.     Entitled  by  Intestacy  also  are  : 

2.  Relatives  by  Adoption;  though  here  certain  dis- 
tinctions must  be  made.  Those  who  have  been  wholly 
adopted,  and  those  who  have  been  arrogated,  are 
capable  of  inheriting  as  regards  the  adoptive  Father  and 
his  Agnates,  and,  on  the  other  hand,  may  be  inherited 
by  them.  To  this  rule  there  is,  however,  an  exception 
in  the  case  of  those  who  have  been  arrogated  during 
their  Minority.  The  Property  of  such  must  be  sur- 
rendered to  their  respective  families.  He  who  has 
been  ah  extraneo  adopted  (in  Adoptione  minus  plena) 
inherits  from  his  adoptive  Father,  but  not  from  his 
Agnates,  and  he  himself  is  not  inherited  either  by  the 
latter  or  the  former.  He  who  has  been  adopted  by  a 
woman,  inherits  from  his  adoptive  Mother,  but  not 
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from  her  Relatives.  In  all  these  cases  it  is  tacitly 
presumed  that  the  bond  of  Adoption  has  continued  to 
the  day  of  the  death  of  the  Defuiidus. 

How,  it  may  be  asked,  is  the  Law  as  regards  Inherit-  The  Aifop- 
ance  in  the  case  of  Eelatives  of  the  full  blood  ?     In  the  the  Jnv- 
case  of  the  Adoptio  minus  'plena  this  remains  untouched  f^erlT  their 
in  conformity  with  the  ruling  doctrine ;  so  also  in  the  ^^Sl  m 
Adoptio  plena.      Accordingly,   the  Adoptatus  and  thetj^e^^'st 
Arrogatus  inherit  from  their  natural   Father   in   the 
First  class.     Puchta,  however,  takes  a  different  view. 
According  to  him.  Adoption  makes  no  alteration  in  the 
relationship  of  the  Child  to  the  Mother,  but  it  does  to 
that  of  the  Father.     The  Arrogatus  B:nd  plena  Adoptatus, 
he  thinks,  inherit  from  their  natural  Father  in  the  Fourth 
class.     The  correctness  of  the  common  view  is  shown 
by  the   118th  Novella,    which    ordains,   that  all  the 
agnate  and  cognate  Descendants  shall  take  the  Inherit- 
ance in  the  First  class.      On  the  other  hand,  those 
whose   natural     Parents    concur   with    the    adoptive 
Father   succeed   to    the   Inheritance  of  the  adoptive 
Father. 

As  regards  Brothers  and  Sisters  of  the  full  blood,  brothers 
they  inherit   the  Adoptatus,  just   as  if  no   Adoption  inherit  the 
had  taken  place.      Brothers  and   Sisters  created  by    ^''^^""^• 
Adoption  succeed  in  the  Third  class,  with  the  consaii- 
guinei  or  liter ini  of  this  class.     Equally  so  the  Adoptatus 
inherits    from  Brothers  and    Sisters  related   to   him 
by  the  full  blood,  or  those  related  to  him  by  Adoption. 
Entitled,  further,  by  Intestacy  are  : 

3.  The    surviving   Husband    or   Wife,    when    the  Husband 

or  Wife  m'G 

Marriage   has   been  dissolved  by  death.     In   such  a  entitled  to 
case,  if  no  other  Relatives  exist,  there  arises  what  is  suc^ssiou 

Q 
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denominated  the  Bonorum  Possessio  wide  vir  et  uxor. 
Apart  from  this  general  Law  of  Succession,  there  exists 
also  a  Succession  for  the  poor  Widow.  She  takes 
one-fourth  of  the  Inheritance,  if  there  are  less  than 
four  Children ;  she  takes  the  virile  portion  when 
there  are  four  or  more  Children.  Of  this  portion 
she  has  only  the  Usufruct;  if,  however,  the  Children 
are  her  own,  she  takes  concurrently  with  them. 
The  Ordo       Amouo^st  tlioso  wlio  in  the  former  parao-raph  are 

succedendi:  ^  it-  ■^  c>    c^  • 

Five  classes  entitled  to  succood  ah  intestato,  an  order  of  Succession 

has  been  established  by  Law  (Ordo  succedendi).    There 

The  First   are  Five  classes.   In  the  First  class,  the  Persons  entitled 

class. 

to  the  Succession  are  the  Descendants  of  the  Defimctus; 
and  also  the  Posthumi  desceiideiites.  In  this  class  the 
proximity  of  the  Grade  does  not  count,  even  a  more 
distant  one  is  called  to  the  Inheritance,  if  between  him 
and  the  P)c functus  no  Delation  intervenes.  In  this  case 
there  exists,  as  it  is  termed,  a  Right  of  Representation, 
or  to  use  the  expression  preferred  by  Von  Vangerow, 
"a  legal  Substitution."  That  the  Father  is  entitled 
to  the  Usufruct  of  the  Property  which  the  Children 
inherit  from  the  Mother,  that  he  enjoys  the  Usufruct 
of  a  virile  portion  of  the  Property  of  the  emancipated 
Children  as  a  Praeinium  eiucincipationis,  does  not  prove 
that  the  Father  succeeds  in  the  First  class,  for  in  these 
instances  he  is  not  at  all  to  be  regarded  as  the  Heir. 
The  Second     To  the  Sccoud  class  belong;  those  Ascendants  who  are 

class. 


t) 


entitled  to  the  Succession ;  but  in  this  class,  the  nearer 
Grade  excludes  the  remoter  one,  even  though  the  class 
should  belong  to  another  line  of  Ascent.  Further,  and 
equally  with  these  the  Brothers  and  Sisters  of  the  full 
blood,  and  again,  the  Sous  and  Daughters  of  these,  on 


OF  SUCCESSION  BY  INTESTACY.        215 

their  demise,  rank  in  the  Second  class.  The  Brothers 
and  Sisters  of  the  full  blood  take  the  place  of  their 
deceased  Parents,  but  not  the  G-randchildren. 

Accordingly,  Ascendants  succeed  with  their  Brothers 
and  Sisters,  and  further,  with  Brothers  and  Sisters 
together  with  Brothers'  and  Sisters'  Children,  and  with 
Brothers'  and  Sisters'  Children  alone.  This  is  so  since 
the  date  of  the  127th  Novella.  Formerly,  according 
to  the  118th  Novella,  the  Children  of  Brothers  and 
Sisters  did  not  inherit  jointly  with  their  Ascendants. 
Brothers  and  Sisters  of  the  full  blood  take  the  place  of 
their  deceased  Parents. 

In  the  Third  class.  Brothers  and  Sisters  of  the  half-  The  Third 

.    .    class. 

blood  succeed  whether  they  be  consanguinei  or  uterim, 
and  are  called  to  the  Succession  at  the  same  time,  and 
together  with  the  Sons  and  Daughters  of  deceased 
Brothers  and  Sisters  of  the  half-blood. 

In  the  Fourth  class,  stand  the  other  collateral  Bela-  The  Fourth 
tives,  those  who  do  not  belong  to  the  Second  or  Third 
class,  and  this  without  distinction  whether  they  be  of 
the  half  or  of  the  full  blood,  but  with  a  preference  for 
the  nearest  Degree. 

In  the  Fifth  class,  the  surviving  Husband  or  Wife  The  Fifth 

T-i  •  7         •     class. 

succeeds  by  virtue  of  the  Bo)Lorum  Possessio  unde  vir 
et  uxor. 

Speaking  generally  in  respect  to  the  Five  classes 
enumerated  above,  the  following  principles  apply: 

1.  Each  prior  class  takes  precedence  of  the  succeed-  P™r  class 

■"-  '-  preferred. 

ing  one,  and  excludes  the  latter  class. 

2.  In  many  classes  the  proximity,  that  is,  the  Degree  Prior  Grade 
or  Grade  of  a  Person,  or  of  several  Persons,  gives  him  preLid. 
or  them  a  preference  over  others  of  the  same  class. 
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Such  is  the  case  in  the  Second  class  as  regards  the 

Ascendants,  and  also  in  the  Fourth  class. 

Suayssio         3.  A  Successio  firaduum  et  ordinum  takes  place  in 

dZ-T/uuvi  those  cases  where  the  Delation  to  the  Inheritance  has 

been  without   result;  *   if  this  be  so,   it   is  repeated 

(Successive    Delation).      In    the    first    instance    the 

Inheritance  is  offered  to  the  succeeding"  Grade  of  the 

same  class  (where  the  preference  of  the  Grade  decides), 

and  after  that  to  the  succeeding  class.     The  division  of 

the  Inheritance  amongst  several  Persons  who  have  been 

called  to  the  Succession  is  made  as  follows: 

Division  of      Either  as   many  portions  are  made  as  there   are 

aSce'  "^      Persons  entitled  to  inherit,  which  is  termed  Successio 

g^verai       ''"'  c^^i^^'^'}  or  the  Estate  is  divided  into  as  many  por- 

Persons.     tious  as  there  are  Stems  in  the  Persons  constituting  the 

siiccessio     Succession.      In  this  case  it  is  termed   Successio  in 

ill  capita  or        .  4        •  •  i  i  n      1       1  1  • 

in  stirpes,    Stirpes,     xlgaui,    it    may   be    that    two    portions  are 

ovDiimcas.  (.j-gg^^gj  ( Succcssio  ill  Unccis ),  of  whicli  one  goes  to  the 

paternal  Ascendants,  who  again  subdivide  the  portions 

allotted  to  them,  in  capita,  or  by  heads.     The  division 

by  heads   takes  place  in  the  case  of  Descendants  of 

the  first  Degree. 

Rescrva-         If,  liowcver,  the  Wife  of  the  Defunctus  is  pregnant,  a 

triple  poi-^  triple  portion  is  reserved  in  order  to  meet  the  possible 

^'""'  Claim  against  the  Estate,  in  the  event  of  her  having 

Secoiidaiid  three  Children   at  the  same   birth.     In  the  case  of 

De°ms^'    descendcntes  of  the  Second  and  the  following  Degrees, 

EstMU-  fn    ^^®  division  of  the  Estate  is  made  in  stirpes,  where  such 

stirpes.      Persous  are  called  to  the  Inheritance  alone,  or  where 

*  In  other  words,  where  no  one  has  become  the  Heir,  whether  it  be  with  or 
witliout  the  will  of  the  Delator.  Successive  Delation  is,  however,  excluded, 
where  the  Delator  has  already  ac(pured,  and  equally  so  wlicre  a  Transmission 
occurs. 
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they  are  entitled  to  the  Succession  with  Descendants  of 
the  first  Degree. 

In  the  case  of  several  Ascendants  of  equal  Grade,  but  -^^^^eu- 

•■•         ,  dants  of 

belonging  to  the  paternal  and  maternal  Lines;  there  equal 
takes  place  when  they  inherit  alone,  once  for  all,  a  Sue-  ceed  in 
cessio  in  lineas;  but  when  they  concur  with  Brothers  and  ^^  cajiUa. 
Sisters,  or  Brothers'  and  Sisters'  Children,  a  Successio 
in  capita.     The  one  nearest  in  Grade  excludes  all  the 
others.     Where  several  are  equally  near,  and  of  the 
same  Line,  they  divide  not  according  to  Lines,  but  in 
capita.  In  the  same  Line  the  division  does  not  take  place 
by  Lines.     Those  that  are  of  an  equal  Grade  share  in 
capita. 

Nephews,    when  they  stand    alone,   in  accordance  Xephcws 

•11         -I      •    •  o     ^        T-\'  m-  •  succeed  in 

With  the  decision  oi  the  Diet  at  Spiers,  m  the  year  capUaovin 
1529,  succeed  hi  capita,  where  they  concur  with  others  ^''"^"^^' 
ill  stirpes.  The  mode  of  partition  is  determined 
according  to  the  time  of  the  Delation.  Manifold 
Kelationship  entitles,  in  the  case  of  the  Successio  in 
stirpes,  and  also  in  lineas,  to  a  proportional  increase  or 
multiple  portion,  but  this  never  occurs  where  the 
division  is  in  capita. 

Section  XXVIII. — Of  Testamentarij  Succession. 

Von  Vangerow,  ss.  427 — 466. 

Arndts.,  ss.  483—505. 

Puchta,  ss.  461—484. 

Gai.  Comm.  II.,  97,  119  (Tomkins  and  Lemon's  edit.),  pp. 

293—313. 
Gliick  XXXIII.,  847;  XXXIV.,  26,  53  et  seq.,  149  et  seq.; 

1,  10,  39;  XL.,  109,  188,  248  et  seq.;  XLL,  229,  254; 

XXXV.,    50.       Muhlenbruch,   in   Gliick,  XXIX.,    117  ; 

XXXVIII.,  118,    168,  214;  XXXIX.,    XLIL,    19,    130 

151,  245;  XLIIL,  370,  381,  390  et  seq. 
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Savigny  Syst.,  II.,  204;  III.,  22G  et  seq. 

Instit.  quibus  uou  est  permissum  facere  testamentum  (2,  12). 

Dig.  qui  testameuta  facere  possunt,  etc.  (28,  1). 

Cod.  "  "  "         vel  non  (6,  22). 

lustit.  cle  lieredibus  institueudis  (2,  14). 

Dig.  "  "  (28,  5). 

Cod.  "  "  et    quae    personge    heredes 

institui  non  possunt  (6,  24). 
Cod.  si  quis  aliquem  testari  prohibuerit  vel  coegerit  (6,  34). 
Gai.  Comm,  II.,  117,  193  et  seq. 
Dig.  de  conditionibus  institutionum  (28,  7). 
Dig.  de  conditionibus,  etc.,   quae  in  testamento  scribuntur 

(35,  1). 
Cod.   de   institutionibus   et   substitutionibus  sub  conditione 

factis  (6.  25). 
Cod.   de  conditionibus  insertis  tarn    legatis  quam  fideicom- 

missis  et  libertatibus  (6,  46). 
Dig.  testamenta  quemadmodum  aperiantur,  inspiciantur  et 

describantur  (29,  3). 
Cod.  quemadmodum,  etc.,  inspiciantur  et  describantur  (6,  32). 
Dig.  de  SCto  Silaniano  et  Claudiano,  quorum  testamenta  ne 

aperiantur  (29,  5). 
Cod.  de  his,  etc.,  at  SC.  Silanianum  (6,  35). 
Dig.  de  tabulis  exhibendis  (43,  5). 
Cod.  "  "         (8,  7). 

Dig.  de  rebus  dubiis  (34,  5). 
Cod.  de  verborum  et  rerum  significatione  (6,  38). 
Instit.  de  testamentis  ordinandis  (2,  10). 
Dig.  qui  testamenta  facere  possunt  et  quem,  etc.  (28,  1). 
Cod.  de  testamentis  et  quamadm.  test.  ord.  (6,  23). 
Instit.  de  heredibus  institucndis  (2,  14). 
Dig.  <'  "  (28,  2). 

Cod.  "  "  (6,  24). 

lustit.  de  vulgari  substitutione  (2,  15). 

,,      de  pupillari  substitutione  (2,  16). 
Dig.  de  vulgari  et  pupillari  substitutione  (28,  6). 
Cod.  de  impuberum  et  aliis  substitutionibus  (6,  26). 
Gai.  Comm.  II.,  179,  180. 
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1.  9,  Cod.  de  impub.  et  al.  substit.  (6,  26). 

Instit.  quibus  modis  testamenta  infirmantur  (2,  17). 

Dig.  de  iujusto,  rupto,  irrito  facto  testamento  (28,  3). 

Instit.  de  militari  testamento  (2,  11). 

Dig.  de  testamento  militis  (29,  1). 

Dig.  de  bonorum  possessione  ex  testamento  militis  (37,  3). 

Cod.  de  testamento  militis  (6,  21). 

1.  31,  Cod.  de  testamento  (6,  23). 

Nov.  107,  c.  1. 

1.  8,  Cod.  qui  test.  fac.  poss.  (6,  22). 

The    Testator   has  the  power   to   exclude   from   the  Power  of  a 
Inheritance  the  regular  legal  Succession,  by  the  nomin- 
ation of  one  or  more  Heirs.     Such  a  nomination  is 
revocable  up  to  the  very  moment  of  his  death.     Accord- 
ing to  the  Roman  Law  a  declaration  of  a  last  Will  must 
be  made  in  a  definite  form,  namely,  by  Testament. 
By  this  is  understood  that  legal  transaction  by  virtue  Definition 
of  which  a  direct  Heir  is  appointed.     It  is  only  in  a  ^gj^t.  *^'^*^ 
Testament  that  a  direct  Heir  can  be  nominated.    Other 
Testamentary  Dispositions  may  be  made  by  Codicil; 
but  the  appointment  of  the  Heir  constitutes  an  essential 
characteristic  of  a  Will.     The  last  Will  may,  however, 
contain  other  Testamentary  Dispositions  besides  the 
appointment  of  an  Heir;  for  example,  it  may  contain 
Legacies  and  the  appointment  of  a  Tutor. 

He  who  desires  to  make  a  Testament  must  possess  Testament 
the  Capacity  required  to  do  so.    This  Capacity  is  termed  uva!  ""^ 
the  Testameiiti  f actio  activa.    The  expression  Testamenti 
f actio,  it  is  to  be  noted,  has  three  significations,  namely : 

1.  The  Capacity  to  make  a  Testament. 

2.  The  Capacity  to  take  beneficially  under  a  Testa-  Testamenti 
ment  which  is  termed  the  Testamenti  /actio  passiva.       ■^1^^'^  ^'"^' 

3.  The  Capacity  to  act  as  a  Witness  at  the  making 
of  a  Testament. 
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incapaijic       Incapable  are  Minors,  Lunatics,  Spendthrifts,  Deaf 

Persons. 

and  Dumb  Persons ;  not,  however,  those  who  are  only 

Deaf,  or  those  who  are  only  Dumb;  Children  under 

the  'putestas,  except  in  regard  to  the  peculium  castrense 

vel  quasi.     The  required  Capacity  must  have  existed  at 

the  time  of  the  making  of  the  Testament,  otherwise 

the  Will  is  invalid,  and  subsequent  Ratification  does 

not  repair  the  flaw.     But  where  a  Person  at  the  time 

of  the  making   of  the  Will  possesses  the  Testameuti 

f actio,  but  loses  it  subsequently,  the  Will  remains  in 

force,  unless,  indeed,  he  has  lost  his  Right  by  a  Capitis 

deminutio.     The  reason  for  this  exception  lies  in  the 

Rule  of  Law  that  the  jilius  familias  cannot  die  testatus. 

Formaii-        As  regards  the  formalities  that  must  be   observed 

making  a  ^^  ^^^^  making  of  a  Will,   it  may  be  observed  that 

Testament.  Testaments  are  either  such  as  have  been  made  under 

public  authority,  termed  Testamenta  puhlica ;  or  private 

How  a  to- Testaments,    Testamenta    privata.      A    Testament    is 

puUimm    regarded  as  of  public  authority  when  it  is  made : 

IS  made.         2.  Either  by  means  of  a  protocol  in  Court,  in  which 

case  it  is  said  to  be  Testametitum  apiul  acta  conditum;  or, 

2.  By  the  delivery  into  Court  of  the  Testamentary 
document  for  safe  custody,  which  is  termed  Testamciitwn 
judici  ohlatum;  or, 

3.  By  the  delivery  of  the  Will  to  the  Regent,  when 
it  is  called  a  Testamentum  principi  ohlatum. 

How  a  tes-  For  the  execution  of  a  private  Testament  several 
privatumia  formalities  are  needed.  The  ordiiiarii  and  the  extra- 
Hhiary  re-  ordiuavtj  form  must  be  distinguished.  To  the  ordinary 
qmsites.  formalities  in  the  making  of  a  private  Testament  belong : 
Septem  1.  Tlio  Calling  together  of  Septem  testes,  rogati,  volmi- 

testes  J     TO-  ,  .        ,  _  ,  ^^  T  T  •         1 

gau,voiun-  tavii,  1(10)161.  Tlio  witucsses  are  said  to  be  rogati  when 
idonci.       they  are   made   acquainted  with   the   functions   they 
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will  be  required  to  discharge ;  voliuitarii  when  they 
are  present  without  constraint;  idonei  are  such  as 
possess  the  Testamenti  /actio,  who  are  not  of  the  female 
sex,  nor  are  the  instituted  Heirs,  nor  under  the 
potestas  of  the  Heir;  nor  Persons  under  the  potestas 
of  the  Testator;  nor  Deaf,  Blind,  Insane,  nor  Dumb 
Persons,  nor  Minors. 

2.  Unitas  actus,  that  is,  the  testamentary  Witnesses  UnUas  ac- 
must  be  assembled  at  one  and  the  same  place  with  the 
Testator;  the  execution  of  the  Will  must  not  take 
place  on  two  different  days  of  the  calendar,  nor  be 
interrupted  by  any  other  business.  In  the  case  of  a 
written  Testament,  the  document  must  be  submitted  to 
the  Witnesses,  and  must  be  subscribed  by  them,  and 
sealed  with  a  proper  seal. 

A  Testament  that  is  written  by  the  Testator  himself  Tcstamcn- 

•li.177  7  Tl  •  1  ''""'^  holo- 

is  said  to  be  holographum;  and  when  written  by  another  grapkum 
person  for  the  Testator,  it  is  termed  allographuvi.  The  gmphum. 
Testament  written  by  the  Testator's  own  hand  need 
not  be  signed  by  him,  when  it  is  declared  in  the 
Testament  that  it  is  in  the  Testator's  own  writing. 
When  not  in  his  own  handwriting  it  must  be  signed  by 
him. 

The  Testament  may  also  be  submitted  to  the  Wit- 
nesses sealed,  but  in  this  case  the  Testator  must  declare 
that  the  document  contains  his  last  Will ;  he  must  sign 
his  name  upon  the  outside  of  it  and  over  it,  and  the 
witnesses  must  append  their  signatures  and  affix  their 
seals.  In  the  case  of  sl  yeihal  TesiRineiit  (Tcstavientuiii  Testamen- 
nuncupativum),  the  Testator  must  declare  in  the  pres-  cuimtivum. 
ence  of  the  Witnesses,  and  in  intelligible  language, 
the  entire  Matter  of  the  Will.     Upon  doing  this  the 
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formalities  necessary  are  concluded.    It  is  also  regarded 
as  a  verbal  Testament  if  after  the  verbal  declaration 
it  is  reduced  to  writing,  in  order  to  facilitate  the  proof. 
In  such  a  case  it  is  said  to  be  '^Testamentum  nuncupati- 
vum  in  script uram  redactum." 
Extraorcii-      The  extraonUiiavij  form  of  a  private  Will  consists 
oT^private  either  in  the  increase,  diminution,  or  alteration  of  the 
ments        above  formalities.     Increased  formalities  occur  in  the 
case  of  the  Will  of  a  Blind  Person,  or  of  a  Person  who 
cannot  write.     In  the  latter  case  an  eighth  Witness  is 
called  in,  who  subscribes  the  Will  for  the  Testator. 
Testament       The  Testament  of  a  Blind  Person  necessitates  the 
PCTsml!"*^  presence  of  a  Notary,  or  eighth  Witness,  by  whom  the 
last  Will  is  then  written;   or  if  it  has  been  already 
written,   it  is  merely  read;    upon  which   he  and  the 
Witnesses  subscribe  and  seal  the  Kecord.     All  these 
forms  must  be  observed  in  the  presence  of  the  Testator 
and  of  the  Witnesses.     Feiver  formalities  are  required : 
Will  of  a       1.  In  the  case  of  the  Will  of  a  Soldier,  executed  on 
^'^^^'      the  field,  in  which  case  certainty  of  intention  suffices. 
Such  a  Testament  is  valid  for  one  year  after  his  honour- 
able discharge  from  service. 
Testamcn-       2.    lu   tlio   caso   of    a   Testameutum    tempore  pestis 
tumtcm-     couditum,  the  Witnesses  need  not  be   in  immediate 

2)ore   pcsUs  ' 

conditum.    coutiguity  witli  the  Testator. 

Testamcn-       3.  In  tlio  casc  of  a  Testamentum  riiri  conditum,  in 

coiuiitum.   case  of  necessity  five  Witnesses  suince,  oi  whom  one 

may  subscribe  for  all  where  the  others  cannot  write. 
Altered  As  to  (dtcred  formalities,  these  occur  in  the  case  of 

inTriS  the  execution  of  a  written  Testament  by  which  Ascen- 
'pl^mZm  dants  appoint  only  their  Children  as  Heirs;  in  which 
inter  iihc-   gg^gg  there  is  no  need  of  Witnesses,  but  the  names  of 


ros. 
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the  Children  and  their  portions  must  be  described  by 
words.  A  Testament  of  this  kind  can  neither  contain 
bequests  to  strangers,  nor  can  it  annul  an  already 
existing  valid  Will.  From  this  Testamentum  paren- 
tum  inter  liberos  must  be  distinguished  the  divisio 
parentum  inter  liberos,  by  means  of  which,  the  Ascen- 
dants predetermine  the  intestate  portion  of  the  Inheri- 
tance to  be  given  to  a  Child. 

The  essential  Matter  of  a  Testament  consists,  as  The  Heir 
already  mentioned,  in  the  naming  of  a  direct  Heir,  or,  ^UsthT' 
as  it  is  expressed,   the  Heredis   institutio.      But  the  "rcstarn^nti 

■L  '  fadio  lyas- 

institution  of  an  Heir,  presupposes  the  fitness  of  the  siva. 
party  instituted.  He  must  possess  the  Testamenti 
f actio  passiva ;  that  is  to  say,  the  fitness  of  being  thought 
of  as  Heir  at  the  time  of  the  making  of  the  Testament. 
A  later  Acquisition  of  this  fitness  does  not  suffice, 
not  even  in  conditional  institution.  The  only  excep- 
tion to  this  rule  is  in  the  case  of  Wills  made  by 
Soldiers. 

Incapacity  to   acquire  is  something  different  from  Distmc- 
Incapacity  to  inherit.     The  question  as  to  the  fitness  f^^en^n- 
to  acquire  arises  at  the  moment  of  the  Delation.     If  capacity  to 

■■■  acquire 

the  Person  instituted  was  not  capable  of  acquiring  the  and  inca- 
Property  at  the  time  of  the  making  of  the  Testament,  inherit. 
but  has  become  so  at  the  time  of  the  Delation,  he 
acquires  the  Inheritance.  The  restriction  imposed 
upon  the  Husband  or  Wife  remarrying,  involves  a  par- 
tial Incapacity,  since,  if  the  Husband  or  Wife  remarries 
he  or  she  cannot  take  more  than  the  least  portion 
given  to  a  Child  of  the  first  Marriage.  Similar  is  the 
limitation  of  the  Concubine  and  her  Children,  where 
legitimate  Children  exist;  they  are  not  permitted  to 
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receive  jointly  more   than   one  twelfth  part,  and  the 
Concubine  herself  is  not  allowed  to  take  more  than  one 
twenty-fourth  part  of  the  Estate. 
The  Testa-      That  a  Will  may  possess  legal  vahdity,  it  must  have 
possess       been  executed  during  complete  consciotisncss.     It  must 
lonfcilus-    also  have  originated  in  the  free  ivill  of  the  Testator. 
freewill     Where  the  Testator  has  been  coerced,  either  to  make 
or  alter  a  Will,  the  compulsory  Disposition  is  voidable 
and  the  Property  reverts  to  the  Fiscus,     But  where 
the  Testator  has  been  prevented  from  executing  a  last 
Will  and  Testament,  Infamy  results  to  the  party  pre- 
venting  it,   and   his   portion   reverts   to   the   Fiscus. 
Error  or     Where  error  controlled  the  Will  of  the  Testator,  and 
vitiates      wliere,  but  for  such  error,  a  Disposition  would  not  have 
Testament  ^^^^  made,  the  error  cancels  the  Testament.     This 
rule  is  not  contradicted  by  the  maxim  "falsa  causa  non 
nocet,"  for,  should  it  be  proved  that  the  ground  or 
reason  the  Testator  had  held  as  true,  was  false,  the 
Testamentary  Disposition  becomes  void;  for  example, 
if  the  Testator  institutes  A  as  Heir,  and  it  can  be  proved 
that  he  had  only  instituted  him  because  he  believed 
him  to  be  his  illegitimate  Child,  whilst  A  is  not  his  ille- 
gitimate child,  the  Testament  becomes  void.    The  same 
Testament  rulo  applies  iu  the  case  of  Fraud. — Void  on  account  of 
coimrot-'"'  the  Motive  are :    the  Nomination  of  the  Kegent  litis 
Motive.      causa,   and   also   captious  Dispositions,  that  is,   Dis- 
positions made  with  the  Condition  that  the  party  bene- 
fited shall   also  institute    the   Testator  or  some   one 
else   at    some   future   time   in   his   Testament.     The 
invalidity  of  this  Disposition   has   its   cause   in   the 
immorality  of  the  Motive.     On  the  other  hand.  Dispo- 
sitions  made  to   prejudice   the   Heirs,   termed   hgata 
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poenae  nomine  relicta,  are  not  invalid  accordinof  to  the  ^'^^ata 

-^  _     _  _  "  _         jxcnae  no- 

Justinian  Law.  Thus,  Legacies  may  be  left  which  mmcnot 
the  Heir  is  bound  to  pay  in  the  event  of  his  failing  valid 
to  discharge  certain  burdens  imposed  upon  him. 
That  a  Testament  may  be  legally  vahd,  certainty  of 
Intention  is  necessary.  There  must  be  what  is  termed 
certum  consilium.  Hence,  a  Testamentary  Disposition 
cannot  be  left  to  the  choice  of  a  third  Person.  The 
tcmpus  solutionis,  however,  may  be  left  to  the  choice 
of  a  third  Person.  A  Testament  may  be  also  made 
dependent  upon  the  accidental  performance  of  .another, 
or  upon  his  honum  arhitrium.  The  well-known  example 
is  that  of  'SS'i  Titius  in  Capitolium  ascenderit ." 

The  Testator  may  also  name  several  Heirs,  and  the  a  Testator 
choice  of  the  Heir  may  be  left  to  a  third  Person.     If  nate  seve- 
the  election  is  not  made,  all  are  called  to  the  Inherit-  as  hk^^"^ 
ance.     But  as  the  Person  nominated  is,  nevertheless,  ^*^"'^' 
in  all  these  cases,  considered  as  having  been  nominated 
under  the  Will  of  the  Testator  (which  is  in  accordance 
with  the  general  rule) ;  these  instances  cannot,  strictly 
speaking,    be    regarded    as   exceptions.       Conditions 
must   generally  be   dealt  with   in   Testaments  as  in  Effect  of 
other  transactions.      The  following,  however,   is  im-  m  a  Testa- 
portant  and  peculiar ;  namely,  Conditiones  resolutivce,  "^"^ ' 
impossible  Conditions,  and  those  which  offend  against 
propriety  and  good  morals,   are  considered  as  never 
having  been  inserted.     They  have,  however,  the  effect 
of  annulling  another  legal  transaction.     Again,  those 
that  are  relativchj  impossible  are  invalid,  that  is,  im- 
possible at  the  time  of  the  making  of  the  Testament. 
If  they  become  impossible  at  a  later  period  the  intended 
beneficiary  receives  nothing.     Those  that  are  pdrtiallij 
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impossible  from  their  very  inception  only  avail  as 
partially  inserted.  Those  that  have  become  subse- 
quently impossible  are  regarded  as  having  been  origi- 
A  Condi-  nally  inserted.  As  offending  against  propriety  and 
many,  &c.  boiios  vioves  must  be  reckoned  the  Condition  not  to 
marry;  not  to  change  one's  Domicil;  to  have  an  illegiti- 


nos  moixs. 


mate  child ;  to  have  a  child  by  a  woman,  whom  a  man 
The  voiu7i-  cannot  marry.     In  the  interpretation  of  the  conditional 

tasdefuncti  ^  ,  -^     , 

is  to  be  re-  institution  of  an  Heir,  the  leading  principle  is  '^Frimum 

garded.  ,  ,    ^  .     ,     .         ,, 

locum  voluntas  dcfuncti  obtinet. 
Condi-  This  maxim  holds  good  particularly  where,  in  the 

institution  institution  of  an  Heir,  several  Conditions  occur;  or  if 
en.  ^j^^  institution  occurs  once  conditionally,  and  at 
another  time  unconditionally,  here  the  unconditional 
institution  absorbs  the  conditional  one,  and  the  several 
Conditions  are  regarded  as  alternatively  added.  The 
Condition  attached  to  a  Legacy  is  not  regarded  as 
added  to  the  institution  of  the  Heir.  When  any  one 
appoints  his  Child  to  be  his  Heir,  and  imposes  upon 
him  the  Restitution  of  the  Inheritance  to  another,  the 
Condition  is  supplemented  to  the  extent  that  the  Child 
is  considered  as  having  no  Descendants.  By  a  Con- 
dition the  Delation  of  an  Inheritance  is  deferred  till  the 
time  of  the  completion  of  the  Condition.  Now,  as 
regards  the  time  of  the  fulfilment,  it  matters  not  in  the 
case  of  a  Condition  which  is  independent  of  the  will  of 
the  party  benefited,  what  the  time  of  its  accomplish- 
ment may  be,  the  Condition  may  already  have  been 
fulfilled  even  during  the  life-time  of  the  Testator.  But 
when  an  act  of  the  Will  of  the  Party  benefited  is 
needed  to  call  the  Condition  into  existence;  and  the 
Testator  desired  this  act  of  the  Will  to  take  place  (ut 
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testamento  pareatur),  in  this  case,  the  act  must  occur 
after  the  death  of  the  Testator.  It  is  somewhat 
different,  if  it  be  material  to  him  what  result  ensues. 
In  this  case,  that  which  we  expressed  in  the  previous 
paragraph  holds  good. 

In  some  cases,  a  non-fulfilled  Condition  is  considered  4  *^'°°^^' 
as  fulfilled.      When,   for  instance,   something  has  to  times  con- 
be  given  to  a  third  Person,  and  he  refuses  acceptance ;  fimued.  ^^ 
when  a  Conditio  potestiva,  which  one  has  agreed  to  per- 
form, becomes,  by  some  chance,  impossible.     Pending 
the   contingency  of  the  Condition,   the   Heir  cannot 
touch  the  Hereditas,  but  he  may  accept  the  Bonorum 
Possessio  contra  tahulas.     He  must,  however,  provide  Cautio 
Security,  the  so-called  Cautio  Muciana.     This  Security 
must  be  given  to  the  co-Heirs,  and  to  the  substituted 
Heirs,  but  not  to  the  intestate  Heirs. 

For  the  fulfilment  of  this  Obligation  the  Heir  who 
has  been  instituted  under  a  negative  Conditio  potestiva, 
or  as  it  is  termed,  a  Co)iditio  nun  faciendi,  and,  indeed, 
under  such  a  Condition  as  first  becomes  operative  after 
the  death  of  the  Legatee,  is  entitled  to  the  benefits  and 
advantages  already  mentioned  as  appertaining  to  the 
Bonorum  Possessio  contra  tahulas.  The  institution  of  an  The  inser- 
Heir,  where  the  element  of  Time  is  introduced,  becomes  V°^  °^  * 

^  '  dies  a  quo 

only  then  operative  when  the  dies  is  incertus.     A  dies  ?i'  «^^  ?"^"^ 

1     J.1  •      1  7  •!  inopera- 

certus,  whether  it  be  a  quo   or  ad  quem,  avails  as  if  tive. 

it  had  not  been  inserted.     The  dies  a  quo  not,  because 

the  Heir  may  admit  or  recognise  the  bonorum  possessio 

secundum  tahulas ;  the  dies  ad  quem  not,   because  the 

rule  prevails,  Semel  heres,  semper  heres.     The  institution  institution 

of  an  Heir  with  a  Modus  has  this  pecuharity,  that  the  j4h'?iro' 

beneficiary  need  not  fulfil  the  Modus  where  the  fulfilment  ^^"•''- 
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lies  solely  in  his  own  interest;    but  the  Judge  may 

insist  upon  its  fulfilment  when  public  interests   are 

involved,  with  this  modification  only,  that  is  to  say, 

co-Heirs  have  the  Right  of  insisting  upon  the  fulfilment 

Theiiiten-  of  tlio  Modus.      Finally,  as  a  third  condition  for  the 

Testator  to  legal  Validity  of  a  Testament,  the  Intention  to  make  a 

Tettameut  ^^^^^  ^^  necessary,  and  the  Intention  to  accomplish  this 

must  be     must  be  clearly  expressed.     The  declaration  of  the 

evident.  ^  '■ 

Intention  must  also  be  commenced  and  completed  by 
means  of  speech.  Again,  the  legal,  and  what  are 
termed  autonomic  forms — that  is,  such  forms  as  the 
Testator  imposes,  must  be  observed.  For  example, 
the  Testament  must  be  deposited  in  Court,  when  the 
Testator  has  declared  this  to  be  his  wish. 

A  Testament  would  be  imperfect  in  which  no  Heir 
had  been  instituted,  or  which  failed  to  contain  all  those 
things  that  were  certainly  intended  by  the  Testator. 
The  expressions  employed  in  a  Will  are  immaterial, 
and  it  is  not  necessary  to  use  the  word  Heir.  The  Tes- 
Testamrii-  tator  may  even  reserve  the  designation  of  the  Person 
cum'"^''^'^'''  wlio  ^^  ^^  ^^  ^^^^  Universal  Successor  for  another 
occasion.  When  this  is  done  the  Will  is  termed 
a  Testameiitimi  mijsticum.  Where  the  declaration  of 
the  Intention  is  so  unintelligible  that  it  conveys  no 
meaning,  or  one  evidently  different  to  that  which  the 
Testator  intended  to  convey,  the  Testament  becomes 
void.  Exceptionally,  however,  the  use  of  an  erroneous 
surname,  or  a  faulty  description,  a  falsa  deinonstratio, 
as  it  is  termed,  does  not  invalidate,  for  if  the 
Intention  of  the  Testator  can  be  ascertained  with 
certainty  it  does  not  vitiate  the  Testament.  Cer- 
tainty of  the  Intention  is  guaranteed  by  the  Prescript 
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of  the  Senatns  Consultum  Lihomammi.  According  to  s.  c.  Zib- 
tliis  Law,  all  Dispositions  in  favour  of  the  party  who 
writes  the  Testament,  or  in  favour  of  any  one  through 
whom  the  writer  acquires,  shall  be  void,  except  in  the 
case  where  the  writer  is  the  sole  Heir  by  Intestacy  of 
the  Testator. 

As  the  Testator  may,  at  the  same  time,  not  only  rortion  of 
institute  one  Person,  but  several,  to  the  Inheritance,  wh^nSe 
the  question  arises,  how  great  the  share  of  each  shall  ^^'^  several. 
be.  When  the  Testator  does  not  determine  the  Por- 
tions, the  Heirs  inherit  in  equal  shares.  But  there  may 
be  a  tacit  Disposition  of  the  Portions  of  each  by  the 
mode  of  nomination,  as  when  there  is  the  conjunction 
of  several  Heirs.  Those  mentioned  in  one  phrase,  or 
grouped  together  under  a  collective  name,  become  en- 
titled to  one  Portion  only.  As  an  example  of  more  than 
one  Persons  mentioned  in  the  same  phrase,  take  the 
following: — "A  shall  be  my  Heir;  B  and  C  shall  be 
my  Heirs;"  here  A  takes  half,  and  B  and  C  take  the 
other  moiety.  Again,  for  an  instance  of  those  men- 
tioned in  one  phrase,  take  the  following : — "  A  and  the 
sons  of  B  shall  be  my  Heirs;"  here  A  takes  one  half 
of  the  Inheritance.  When  the  Testator  has  instituted  Reredes  in 
the  Heirs,  either  all  or  some  of  them,  to  definite  parts  '^'^^^^  ^^' 
of  the  Estate,  the  so-called  Heredes  in  certa  re,  all  the 
Persons  instituted  must  be  considered  as  actual  Heirs. 
There  is,  however,  a  difl'erence  of  opinion  amongst 
Jurists  upon  this  point.  Some  are  of  opinion  that  the 
Heres  ex  re  certa,  who  has  been  instituted  with  the  Heir 
for  an  uncertain  Portion  or  a  quota,  should  be  regarded 
as  a  Legatee.  According  to  this  view  he  would  not 
have  the  Actio  familke  herciscundce,  and  would  have  to 

R 
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Inadequate  allow  the  deductioH  of  the  Quart  a  Falcidia.  When  the 
ation  of  Testator  has  determined  the  Portions  of  each  Heir,  but 
oitions.  ^^^  ^^  ^^  adequate  manner,  it  is  necessary  to  distinguish 
the  cases  where  he  has  divided  too  much  or  too  httle. 
In  the  first  instance  the  Portion  accruing  decreases; 
in  the  latter  case  the  Portions  increase  pro  rata. 
Where  only  some  of  the  Heirs  have  Portions  given  to 
them,  and  others  are  instituted  to  undefined  Portions, 
in  this  case  when  the  defined  Portions  do  not  exhaust 
the  Inheritance,  the  residue  goes  to  those  instituted 
Heirs  whose  Portions  have  not  been  defined.  But 
should  the  defined  Portions  exhaust  the  Inheritance, 
in  such  a  case  each  Portion  is  reduced  by  one  half,  and 
the  residue  thus  artificially  created  is  assigned  to  that 
Heir  whose  Portion  was  not  defined.*  If  the  Testator 
has  referred  to  some  other  mode  of  division,  the  question 
arises,  whether  he  has  intended  this  Appointment  as  a 
Condition,  or  not.  In  the  first  case,  if  he  has  intended 
the  Institution  as  conditional,  the  rules  and  principles 
of  conditional  Institution  apply;  in  the  latter  case, 
where  the  Apportionment  should  have  been  made,  and 
has  not  been  made,  the  Inheritance  is  divided  equally. 
When  the  Testator  merely  hints  at  a  certain  Appoint- 
ment, which  cannot  be  discovered,  the  Institution  to 
the  Inheritance  becomes  void. 
Testament-  Several  Testators  may  make  their  last  Testamentary 
procum.  Dispositions  in  one  Testament  (uno  actu).  But  this 
as  the  rule  is  only  allowable  when  one  Testator  appoints 


The  Rule         *  ^^'^  Komans  regarded  the  entire   Inlicritance  as  an  As,  and  divided  it 

"Exasse  into  parts.    Hence  they  said,  "JExassefitdi!pondium,"ov  "  tripondi urn,"  that 

Jit  dupon-  jg  to  say,  out  of  the  usual  fraction  of  l-12th  into  which  it  was  divided,  l-24th 

dium.  ^j.  2.3(3tii  j^  made,  as  the  case  may  be. 


OF    TESTAMENTARY    SUCCESSION.  231 

another,  in  the  event  of  his  prior  death,  to  be  his  Heir. 
Such  a  Disposition  is  called  a  Testameiitiim  reciprocum. 
Each  Testator,  however,  may  revoke  his  Will  at  plea-  Testament- 

'^  ^  um  corres- 

sure,  but  it  is  presumed  that  each  of  the  Joint  pecUvum. 
Testaments  shall  only  continue  valid  when  the  other 
has  not  been  revoked.  Such  a  Testament  is  called 
a  Testamentum  correspectivum.  The  Testator  cannot 
bind  his  Will,  for  if  he  could  do  this  it  would  no  longer 
be  a  Testament,  but  a  Contract.  Thus  the  Testator 
cannot  be  bound  to  revoke.  But  the  Testator  who 
may  choose  to  revoke  his  Testament,  after  he  has 
inherited  the  Estate  of  the  other  Testator,  must  sur- 
render the  Inheritance  of  the  deceased  Testator  to  his 
intestate  Heirs.  Exceptionally,  however,  the  Testa- 
ment of  the  one  party  continues  in  force,  though  the 
other  has  been  destroyed ;  and  this  is  the  case  wlien 
its  dissolution  has  taken  place  either  on  account  of 
the  Incapacity  of  the  other  party,  or  in  consequence  of 
the  failure  of  the  party  benefited  by  the  Testament. 

The  Dispositions  which  can  only  occur  in  a  Testament 
are  Disinherison  and  the  Substitution  of  a  direct  Heir. 
Substitution,  however,  may  be  made  in  the  case  of 
Legacies,  but  this  may  also  be  inscribed  in  a  Codicil. 

The  subject  of  Disinheritance  will  be  treated  in  the 
next  paragraph.  Here  only  thus  much  should  be 
remembered,  that  the  express  exclusion  of  any  one 
from  the  Succession,  who  would  otherwise  have  been 
the  Heir,  must  be  understood  as  indispensable.  A 
Testator  may  institute  a  Person  as  his  Heir,  and  then 
threaten  him  with  Disinherison  under  certain  circum- 
stances. Or  a  Testator  may,  and  this,  indeed,  is  the 
principal  case,  disinherit  his  Heredes  necessarii. 
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Substitii-  By  Substitution  is  understood  the  Appointment  of 
Heir.  an  Heii",  under  the  Condition  that  the  Heir  first  ap- 
pointed cannot  or  refuses  to  inherit.  This  is  termed 
"Vulgaris  Substitutio."  He  who  has  power  to  make  a 
Will,  can  also  substitute;  and  he  who  can  be  instituted 
as  the  Heir,  can  also  be  substituted  as  such.  One 
Person  may  be  substituted  for  several,  or  several 
Persons  may  be  substituted  for  one.  In  this  case, 
when  the  Substitute  is  to  enter,  all  the  other  Heirs 
must  have  failed ;  that  is  to  say,  they  must  be  pre- 
cluded from  becoming  Heirs.  The  order  in  which 
they  are  precluded  is  immaterial :  hence  the  rule, 
"  Suhstitutus  suhstitiiti  censetur  esse  substitutus  instituto." 
From  this  rule,  also,  it  follows  that  he  who  is  substi- 
tuted for  a  co-Heir,  when  all  the  co-Heirs  fail,  not 
only  receives  the  portion  of  the  substituted  Person, 
but  also  that  of  the  instituted  Person  who  has 
Suhstitutio  preceded  him.  Further,  a  reciprocal  Substitution  of 
'^sSrhrcv.  several  co -Heirs  is  allowable.  This  is  denominated 
%oqiut.  Sithstitutio  reciproca  sive  hreviloqua,  which  greatly  re- 
sembles the  Jus  accrescendi,  but  is  not  identical  with  it. 
It  is  similar  to  this  extent,  that  the  Person  instituted, 
when  he  has  entered,  cannot  refuse  the  substituted 
Portion,  and  when  he  has  not  entered,  he  cannot 
acquire  the  substituted  Portion.  It  is,  however, 
different,  in  as  far  as  the  rule  "  Portio  portioni  accrescH  " 
does  not  hold,  from  which  it  follows,  that  to  the  Heir 
only,  not  to  his  Heirs,  the  Portion  that  has  failed 
accrues.  In  computing  the  Quavta  Falcidia,  the 
Heir  must  bring  into  hotchpot  his  Portions  obtained, 
both  by  Substitution  and  Institution.  As  the  ordi- 
nary, or  vulgar  Substitution  is  really  the  conditional 
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Institution  of  an  Heir,  it  takes  place  where  the  prinnis 
does  not  become  the  Heir.  But  the  party  transmit- 
ting must  invariably  precede  the  Substitute,  because 
the  Delation,  as  will  be  hereafter  seen,  is  not  vacant. 

The  Substitution  fails  when  the  Institutus  becomes  whenSub- 
the  Heir,  even  if  he  himself,  at  a  later  period,  allow  fans. 
Restitution  to  take  place;   when  the  Substitute  dies 
before  the  Institutus ;  when  a  Transmission  intervenes; 
when  the  Substitute,  in  the  case  of  Suhstitutio  reciproca, 
becomes  the  Heir,  but  not  as  the  Institutus.     In  the  Suhsututio 
case  of  Children  who  are  minors  under  the  immediate 
jwtestas  of  the  Testator,  the  Testator  can  substitute  an 
Heir  for  the  Jilius  familias,  if,  at  a  future  time,  the 
Child  should  become  an  Heir,  but  should  die  during 
his  Minority.    This  is  termed  a  "Suhstitutio  pupillaris." 
The  Testator  who  wishes  to  make  a  pupillary  Substitu- 
tion, must  necessarily  name  an  Heir  for  himself.     He 
may  institute  his  Child,  or  a  stranger.     He  may  thus 
disinherit  the  Child,  and  yet  name  a  Substitute  in  his 
place.     But  in  this  case  he  cannot  impose  Legacies  on 
the  Substitute.     This  is  in  accordance  with  the  maxim  Themaxim 
'^  Pater  semper  suo  legat."     Hence,  the  Father  makes  scynper 
two  Testaments,  one  for  himself  and  one  for  his  minor  ^"°  ^'^^'^^' 
Child.     He  may  make  one  in  writing,  and  the  other  by 
word  of  mouth;  or  he  may  combine  the  two   in  one 
document.     In   the   latter   case,   he   need   only  once 
observe  the  prescribed  formalities ;  in  the  former  case, 
he   must   obseiwe   them   twice.     Similarly,    when   he 
makes  two  documents,  his  own  Testament  must,  in  n^^^t^'for'^' 
point   of  time,   precede   the    other   Testament.     The  *^^  f."'^ , 

■•-  '    ■■■  _  an  adjunct 

Testament  for  the  Suus   is   always  valid  as   an   ad-  to  the 
junct  to  the  paternal  Testament,  and  it  possesses  this  Testament. 
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Restric- 
tions on 
the  Sub- 
stitute. 


Duplex 
Substitidio 


\ 


peculiarity  that  it  stands  or  falls  with  it.  Again, 
the  Father  is  not  restricted  in  his  choice  of  pupillary 
Substitutes,  provided  they  only  possess  the  Tcstamenti 
factiu  passiva.  He  is,  moreover,  not  bound  to  regard 
the  Heredes  necessarii  of  the  Child,  nor  his  own.  The 
pupillary  Substitute  is  the  Heir  of  the  Minor,  not  of 
the  Father.  It  matters  not  from  what  source  his  Pro- 
perty has  been  derived.  Likewise,  both  Inheritances 
may  be  joined  in  one  Person,  namely,  in  that  of  the 
Pupil,  or  in  that  of  the  Substitute.  This  takes  place 
because  the  Pupil  becomes  the  Heir  of  the  Father,  or 
because  the  Father  has  nominated  the  Substitute  as  his 
Heir.  When  this  occurs,  they  have  to  be  considered 
as  inseparable,  and  as  one.     From  this  it  follows : 

1.  The  Substitute  cannot  sever  the  paternal  Inheri- 
tance from  the  pupillary  Inheritance,  when  the  Pupil 
has  become  the  Heir  to  the  Father. 

2.  When  the  Substitute  has  been  nominated  Heir 
to  the  Father,  he  cannot  enter  upon  the  Inheritance 
of  the  Father,  and  disclaim  that  of  the  Pupil. 

3.  When  the  Substitute  has  become  Heir  to  the 
Father,  the  pupillary  Inheritance  reverts  to  him  of 
itself.  When  the  Father,  in  the  case  when  he  is  not 
bound  so  to  do,  institutes  his  Sims  as  his  Heir,  the 
pupillary  Substitution  may  then  be  combined  with  the 
vulgar  Substitution;  indeed,  this  Canon  will  be  pre- 
sumed when  the  Testator  has  not  expressly  declared 
the  contrary  to  be  the  case.      This  is  denominated 

y  Duplex  Substitutio.  But  the  pupillary  Substitute  of  the 
pupillary   Substitute,   is  not  the  pupillary  Substitute 

.  of  the  Person  to  whom  the  latter  is  pupillary  Sub- 
stitute.    The  reason  for  this  lies  herein:  that  in  the 
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case  of  several  pupillary  Substitutions,  the  object  of 
the  second  is  quite  distinct  from  that  of  the  first.  For 
example,  to  the  minor  Son  of  A,  the  minor  Son  of  B  is 
substituted;  to  the  latter,  X  is  substituted;  here  X 
appears  only  as  the  pupillary  Substitute  of  B. 

Pupillary    Substitution    expires    when   the    Minor  ^^'^en 

i-  'J  i-  _       _  pupillary 

comes  of  age,  or  if  he  die  during  the  lifetime  of  the  substitu- 
Father,*  or,  pass  from  under  his  potestas,  when  the  expires. 
paternal  Testament  becomes  void. 

In  analogy  to  pupillary  Substitution,  Justinian  in-  Substitu- 
troduced  the  Substitution  for  insane  Children.  Every  insane 
Ascendant  shall  be  empowered  to  nominate  a  Substitute 
for  an  insane  Descendant,  to  whom  he  has  left,  at  all 
events,  his  Legitimate  Portion,  provided  that  he  makes 
his  selection  from  the  Children  of  the  insane  Person,  or 
if  he  have  none,  then  from  the  Brothers  and  Sisters  of 
the  insane  Person.  This  is  termed  Quasi  pupillary  Q^asi 
Substitution.  Quasi  pupillary  Substitution  is,  indeed,  Substitu- 
the  institution  of  an  Heir,  but  it  only  affects  that 
Property  which  the  furiosus  receives  from  his  Father. 
According,  however,  to  the  constant  practice,  the 
Substitution  extends  to  the  entire  Inheritance.  Where 
several  Ascendants  dispose  of  the  same,  according  to 
Puchta,  the  Disposition  of  that  one  prevails  whose 
parental  Right  dominates.  The  great  diflerence  be- 
tween pupillary  and  Quasi  pupillary  Substitution  is 
self-evident.  Quasi  pupillary  Substitution  expires 
when  the  furiosus  dies  during  the  lifetime  of  the 
Testator,  when  he  becomes  sanae  mentis,  or  has  only 
lucid  intervals,  or  where  the  paternal  Testament  fails. 

»  But  where  the  Child  has  been  instituted,  this  Institution  is  upheld  as  a 
vulgar  Substitution. 
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Eecitatio        A  Testament  which  has  been  made  in  writing  is, 

ment.  ^      accoi'ding  to  Roman  Law,  submitted  to  the  inspection  of 

the  Court  for  the  purpose  of  the  Judicial  recognition  of 

the  testimony  respecting  the  Seal.     The  Testament  is 

then  opened  and  read.     This  is  termed  the  Eecitatio. 

According  to  Modern  Law  the  concurrence  of  the  Court 

is  made  to  depend  upon  the  intention  of  the  Testator, 

Testamen-  or  of  the  pEirtics  interested.     Those  who  are  to  execute 

cutorJf^    and  carry  into  effect  a  Testament,  that  is  to  say,  the 

Father,  or  the  Authorities,  or  the  Law,  or  the  parties 

interested,  are  designated  the  Testamentary  Executors. 

Invalid  In  concluding  this  section,  it  is  necessary  to  make 

'  some  statement  as  to  the  Invalidity  of  a  Testament. 

A  Testament  is  either  invalid  from  its  inception,  or  it 

becomes   so   subsequently.     A   Testament  is  invalid 

from  its  inception : 

1.  By  reason  of  some  defect  in  its  form,  in  which 
case  it  is  a  Testamentimi  injustum,  sive  non  jure  factum. 

2.  In  consequence  of  some  defect  in  the  Institution 
of  the  Heir,  because  the  Testator  at  the  time  of  the 
making  of  the  Testament  did  not  possess  the  Testamenti 
factio  activa.  The  Testament  is  then  said  to  be  Testa- 
mentum  nullum  or  nulliiis  momenti;  and  by  the  Ancient 
Law  it  was  invalid  by  the  Preterition  of  a  Suus. 

Grounds  of      A  Testament  becomes  subsequently  invalid: 
invaUdity.^      1.  When  the  Testator  becomes  alioii  juris;  hence,  if 
he  suffers  a  Capitis  deminutio,  his  Testament  becomes  a 
Testamentwn  irritum . 

2.  When  the  instituted  Heir  declines  the  Heirship, 
or  cannot  accept  it.  This  may  occur  when  the  insti- 
tuted Heir  dies,  or  loses  the  Testamenti  factio  passiva, 
or  when  the  Condition  interpolated  in  the  Will  defeats 
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the  Institution  of  the  Heir.     "When  this  takes  place  Testa.inent- 
neither  the  co-Hen-s   nor  the  substituted    ones    can  vium. 
enter,  and  there  results  what  is  termed  a  Testamentum 
destitutiim. 

3.  When  the  Testament  has  been  broken,  whether  Testammt- 
this  happens  because,  subsequently,  a  Praeteritus  Suns  ^'"^"'^  "^ 
arises,   either  by  Conception  in  Wedlock,  Adoption, 
Arrogation,  or  by  Legitimation,  or  because  the  Testator 
himself  revokes  his    Testament.      In  this  case  it  is 
termed  Testamentum  niptum. 

Again,  a  Testator   may  revoke   his  Testament  by  a  Testator 
the  making  of  a  new  and  valid  Testament,  even  when  M^Testa-'^ 
the  Kevocation  of  the  former  one  is  not  expressly  stated.  ™aidn^'^'a 
The  exceptions  to  this  rule  are :  ^^^'''  "^^'iii- 

a.  Even  the  incompleted  Testament  shall  operate 
to  produce  a  Testamentum  ruptum  when  the  nearest 
Heirs  by  Intestacy  having  been  passed  over  in  the  first 
Testament,  are  instituted  in  the  second. 

b.  When  the  Testator  destroys  the  second  Testa- 
ment with  the  avowedly  declared  intention  of  restoring 
the  first  Testament. 

c.  When  the  Testator,  under  the  erroneous  impres- 
sion that  the  Heirs  in  the  first  Testament  have  failed, 
makes  a  second  one,  the  Institution  of  the  Hehs  in 
the  first  Testament  continues  in  force.  When  the 
Testator,  in  the  second  Testament,  desires  the  vahdity 
of  the  first,  it  continues  operative  as  a  Codicil.  More- 
over, by  the  mere  Revocation  of  a  Testament  ten  years 
old,  before  the  Court,  or  in  the  presence  of  three 
Witnesses,  and  further,  by  its  physical  destruction. 

A  Testament  becomes  subsequently  void  : 

4.  When  it  is  Inopcious.     A  Testament  which  is 


Testa- 
ments 
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invalid  from  its  very  inception,  or  which  has  subse- 
quently become  so,  is  either  void  or  voidable. 
Testaments     Yoid  Testauieuts  are*. 

which  are  .    . 

void.  1.  The  Testamcntum  injustum. 

2.  The  Testamentum  irritum.  In  order  that  this  may 
take  place,  it  is  necessary  that  the  Testator  should 
have  regained  his  lost  status  before  death. 

3.  The  Testamentum  destitutum. 

4.  The  Testamentum  ruptum,  unless,  indeed,  the 
Heredes  necessarii  have  ceased  to  exist  before  the  death 
of  the  party  leaving  the  Inheritance. 

Voidable        Voidable  Testaments  are: 

1.  Testaments  made  under  Coercion. 

2.  The  Inofficious  Testament.  When  a  Testament 
becomes  invahd,  as  the  rule,  Succession  by  Intestacy 
follows;  but  when  an  Inofficious  Testament  becomes 
only  in  part  void,  in  this  case  (see  the  next  Section), 
the  Succession  that  takes  place  is  partly  Testamentary, 
partly  that  by  Intestacy.  A  voidable  Testament  may 
be  made  to  convalesce  by  the  recognition  of  the  parties 
interested,  not  so  the  Testament  that  is  actually  void. 
The  void  Testament  only  acquires  stability  when  the 
parties  interested  therein  concur  by  an  Agreement,  in 
which  case,  there  is  a  Venditio  hereditatis.  Any  different 
mode  of  acknowledgment  contains  only  the  repudiation 
of  the  Person  recognising  it,  and  the  other  Heirs 
who  become  Claimants  to  the  Inheritance  by  Intestacy 
are  not  excluded  thereby. 

Section  XXIX. — Of  Necessary  Succession. 

Von  Vangerow,  ss.  467 — 489. 
Arndts.,  ss.  591—607. 
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Puchta,  ss.  485—495. 

Gai.  Comm.,  II.,  115,  123, 124,  127,  134,  137;  III.,  71. 
Gliick,  VI.,  560  et  seq.;  VII.,  1—490;  XXXV.,  76—119. 
Miililenbrucb,    XXXV.,    119,    183,    301;    XXXVI.,    1,    38; 

XXXVII.;  XXXVIII.,  1—117. 
Instit.  de  exheredat.  liberorum  (2,  13). 
Dig.  de  libehs  et  iDostumis  heredibus  instit.  vel  exheredandis 

(28,  2). 
Cod.  de  liberis  prseteritis  vel  exheredatis  (6,  28). 

"     de  iDostiimis  beredibus  instituendis  vel,  etc.  (6,  29). 
1.  29,  Dig.  de  liber,  et  postum.  bered.  etc.  (28,  2). 
Dig.  de  bonoruin  possessione  contra  tabulas  (37,  4). 
Cod.  "  "  "  "       etc.  (6;  12). 

1.  12,  pr..  Dig.  de  iuj.  rupt.  irrit.  fact,  testamento  (28,  3). 
Dig.  de  inofficioso  testamento  (5,  2). 
Instit.  de      "  "  (2,  18). 

Cod.      "       "  "  (3,  28). 

Nov.  115,  c.  3,  4;  123,  c.  19. 
Cod.  de  inofficiosis  donationibus  (3,  29). 

"      "          "  dotibus  (3,  30 j. 

Nov.  53,  c.  6. 

"    117,  c.  b. 

The  Testator  is,  as  regards  the  Persons  to  whom  he  The  Testa- 
leaves  his  Property  by  Will,  not  absolutely  unrestricted.  p*Saced 
He  must,   according  to   Legal  Prescri^^t,    pay  regard  J!J|n"re^*''^' 
to  certain  Relatives  in  a  particular  manner.     There  tnctions. 
are  three  rules  he  is  bound  to  consider : 

1.  He  must  remember  certain  of  his  Relatives. 

2.  Again,  for  Others  he  must  make  provision. 

3.  Others  he  is  required  to  institute,  when  none  of 
the  grounds  of  Disinherison  laid  down  by  the  law  are 
stated  to  exist. 

In  consequence  of  these  principles  a  Succession 
sometimes  takes  place  even  against  the  Will  of  the 
Defimctus,  and  it  is  to  this  Succession  that  the  phrase 
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A  Testator  "  Necessary"  is  applied.  The  first  limitation  of  the 
pass  over  Testator,  namely,  that  he  must  remember  certain  of 
Emcmci-  ^"^  ^is  Relatives  is  one  that  is  purely  formal.  He  is 
'h^Hcrcdes  ^^^^'^^^  either  formally  to  institute,  or  formally  to 
ncccssarii.  disinherit  his  Sui^  his  Emancipati,  and  his  Heredes 
iiecessarii.  If  he  pass  over  the  former,  the  Testament 
becomes  null  and  void.  When  he  passes  over  the 
latter,  the  Bonorum  Possessio  contra  tahidas  takes  place. 
But  the  Siii,  as  well  as  the  Emancipati  are  entitled  to 
the  Bonorum  Possessio  contra  tahidas.  The  latter 
operates  by  displacing  the  Institution  of  the  Heir,  and 
by  establishing  the  Claim  of  the  Persons  called  under 
the  Bonorum  Possessio,  not,  however,  of  all  the  Heirs 
by  Intestacy.  In  this  case  the  Testament  is  not 
absolutely  annulled,  but  the  beneficiaries  in  it  are 
displaced  so  far  as  their  Rights  are  incompatible  with 
that  of  the  necessary  Heirs.  When  several  Persons  are 
called,  the  order  of  Succession  is  the  same  as  that  by 
Intestacy.  Exceptionally,  also,  not  only  the  Liheri 
practeriti,  but  also  the  Instituti  have  the  Bonorum 
Possessio  contra  tahidas;  when,  for  instance,  another 
necessary  Heir  is  passed  over,  and  is  thus  in  the 
position  to  make  use  of  the  Bonorum  Possessio  ( Commisso 
ptcr  alimn  edicto). 

The  second  restriction  imposed  upon  the  Testator 
is  that  he  is  bound  to  make  provision  for  certain 
Persons;  this,  indeed,  is  a  material  restriction.  The 
TheLegiti-  portiou  of  the  Estate  applicable  for  this  purpose  is 
Uon  ^°^'  termed  the  Lcffitimatc  Portion  (Portia  legitima),  and 
those  entitled  are  termed,  "  Persons  entitled  to  the 
Legitimate  Portion."     These  are: 

1.  The  Descendants  of  the  Testator,  to  the  extent 
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that  they  would  have  inherited  from  him  ah  intestato.  Entitled  to 
Those,  however,  who  have  been  arrogated  and  those  Descend- 
adopted  from  an  Ascendant  are  not  entitled,  as  far  as  Testator/'^ 
regards   the   natm^al   Father;    nor  those   adopted  ah 
extraneo,  as  far  as  regards  the  adoptive  Father. 

2.  The  Ascendants  of  the  Testator  in  the  absence  of  His  As- 

.  .  cendants. 

Descendants  and  under  snnilar  conditions. 

3.  The  Brothers  and  Sisters  of  the  full  blood  and  His 
half  blood  on  the  Father's  side,  when  the  Testator  has  and  sisters 
instituted  a  Turpis  persona.    This  rule  does  not  include 

the  Liheri  uterini  and  Brothers'  and  Sisters'  Children. 
A  necessary  Heir  who  has  been  excluded  by  this  Order 
of  Succession,  is  not  necessarily  so  for  ever,  for  those 
preceding  him  may  fail  in  consequence  of  Renunciation ; 
or  upon  being  nonsuited  in  the  Testamentary  Suit, 
termed  the  Querela,  upon  which  the  Delation  to  the 
Inheritance  is  repeated.  The  "Plaint  of  an  inofficious 
Will,"  as  the  Querela  has  been  termed,  may  fail  on 
account  of  the  Person  who  institutes  it  having  been 
legally  disinherited.  The  amount  or  extent  of  the  Amonnt 
Legitimate  Portion  varies  according  to  the  number  of  Le*^*" 
Persons  who  would  have  inherited  the  Defuuctus  ah 
intestato.  If  there  are  four  or  less,  the  Legitimate 
Portion  is  one-third  of  the  Portion  by  Intestacy  of  the 
necessary  Heirs;  when  there  are  five  or  more,  it 
amounts  to  the  half  of  that  Portion.  In  computing 
the  Legitimate  Portion  it  is  necessary  to  pay  regard  to 
the  value  of  the  Estate  of  the  De functus,  as  only  the 
net  value  of  the  Estate  is  taken  into  consideration. 
In  respect  to  the  number  of  persons,  according  to 
which  it  has  to  be  computed  (as  all  the  intestate  Heirs, 
and  those  also  who  have  been  disinherited  are  to  be 


gitimate 
Portion. 
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reckoned),  the  calculation  must  be  made  with  reference 

to  the  time  of  the  death  of  the  Defimctus.     For  the 

Bequest  of  a  Legitimate  Portion  no  special  form  is 

prescribed.     This,  however,  is  understood,  that  it  must 

be  left,  as  it  is  expressed,  sine  gravamine;  that  is,  no 

Condition  must  be  imposed,  and  there   must   be  no 

restriction  as  to  Time  or  Mode.     A  gravamen  is  indeed 

The  considered  as  if  it  had  not  been  written.     When  more 

So^cinL  "^^    than  the  Legimate  Portion  has  been  left,  the  gravamen 

is  allowed  to  burden  the  surplus.     The  invalidity  of 

the  gravamen  is  set  aside  by  the  acceptance  of  the  party 

burdened,  and  the  acceptance  is  brought  about  by  the 

granting  of  a  surplus   subject  to  the  Condition  that 

one  submits  to  the  gravamen.     This  is  what  is  termed 

the  Clausula  Socini.     All  that  the  Testator  mortis  causa 

has  left  to  the  Party  entitled  must  be  included  in  the 

Gifts  i7iter  Calculation  of  the  Legitimate  Portion.     That,  however, 

incUu?edin  wliicli  lias  been  given  inter  vivos,  as  the  rule,  is  not 

matc^'^''^'"  included.     This  is  the  case : 

Portion.         1,  When  it  was  so  stipulated  at  the  time  of  making 
the  Gift. 

2.  When  it  was  given  as  a  Dos,  or  a  Donatio  propter 
nuptias. 

3.  When  it  has  been  given  for  the  purchase  of  a 
Post  (militia J. 

Not  included  in  this  calculation  is  also  that  which 

the  Person  entitled  has  not  received  directly  from  the 

Testator  (ex  substantia ),  but  has  obtained  by  the  failure 

of  another,  as  in  the  case  of  Substitution  or  Accretion. 

The  If  the  Testator  has  failed  in  fulfilling  his  duty  by  pass- 

inofficiosi    i^g  ovcr  Pcrsous  whom  he  ought  to  have  remembered, 

tesiapienh.  ^y.  j^^  Disinherison  of  Persons  whom  he  ought  to  have 
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made  provision  for,  this  does  not  invalidate  his  Testa- 
ment, but  the  parties  entitled  may,  after  his  death, 
attack  it  by  means  of  the  Querela  inojficiosi  testamenti. 
The  Querela  is  based  upon  the  fiction,  that  the  Testa- 
tor was  insane,  ^^  Quasi  non  same  mentis  fuerit  testator." 
It  proceeds  for  the  destruction  of  the  Testament  and 
the  Delation  of  the  Succession  by  Intestacy.  After  the 
Querela  iiiofficiosi  testamenti  has  been  instituted,  it  is 
thought  that  during  the  Process  another  suit  cannot 
be  brought  for  the  recovery  of  the  Inheritance.  The 
Plaintiff  is  the  Person  first  entitled  in  concr'eto  to  the 
Legitimate  Portion.  The  Action  passes  only  to  the 
Heirs  when  it  has  been  commenced,  that  is,  when 
preparatory  steps  have  been  taken.  Nevertheless, 
Descendants  may  transmit  it  to  their  Heirs,  if  they 
have  died  deliherante  herede  scrijjto.  When  a  Trans- 
mission does  not  take  place,  for  example,  when  a  party 
entitled  repudiates,  what  is  termed  Accretion  ensues. 
When  all  the  first  Delations  fail  without  giving  rise  to 
any  Transmission,  a  new  Delation  is  commenced.  ^ 
From  this  it  follows,  that  the  Testator  must  make 
provision  for  the  next  Persons  entitled  to  the  Legiti- 
mate Portion,  if  he  has  disinherited  the  first  in  a  legal 
and  proper  manner.  The  Defendant  in  the  Querela  is  the  The 
party  who  has  entered  upon  the  Inheritance  by  virtue  in^h^*^  ^" 
of  the  Testament,  and  likewise  the  Universal  Fidei-  <?"^^^^*- 
Commissary,  to  whom  Kestitution  has  been  made.  The 
effect  of  the  Action  is  the  Rescission  of  the  entire  Tes- 
tament with  all  its  Contents,  against  which  the  Clausula 
codicillaris  does  not  protect.  This  effect  of  the  Eescis- 
sion  of  the  Testament  may  in  part  take  place : 

1 .  When  the  suit  has  been  brought  or  has  succeeded 
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only  against  one  of  several  Heirs.  It  is  only  the 
Institution  to  the  Inheritance  that  concerns  him  and 
the  Legacy  that  depends  thereon,  that  are  rescinded. 
For  example,  a  Brother  brings  a  suit,  and  there  are 
instituted  in  the  Testament  partly  personoi  turpes, 
partly  houeske;  or  there  is  found  amongst  the  instituted 
Heirs,  an  Heir  by  Intestacy,  who  is  instituted  only  for 
his  Intestate  Portion. 

2.  When  the  Portion  of  the  Plaintiff  does  not 
amount  to  the  whole  of  the  Inheritance.  For  example, 
a  Brother  and  a  Nephew  of  the  full  blood  exist ;  as 
only  the  Brother  of  the  full  blood  is  entitled  to  the 
Legitimate  Portion,  he  can  proceed  only  for  a  partial 
Rescission.  The  Portion  that  would  go  to  the 
Nephews  remains  with  the  Testamentary  Heirs. 

3.  When  of  two  parties  entitled  to  a  Legitimate 
Portion,  one  succeeds  and  the  other  fails.  These  rules 
are  consequences  of  the  principal  rule,  that  no  one 
can  claim  more  than  his  Intestate  Portion  by  Intestacy. 
The  Querela  is  barred  after  the  expiration  of  a  Quin- 
qiiennium,  or  period  of  five  years ;  or  by  the  death  of 
the  party  entitled  when  the  proceedings  have  not  been 
prepared  or  commenced ;  further,  by  express  or  tacit 
Renunciation.  For  example,  by  the  acceptance  of 
Legacies,  purchased  from  the  Heirs.  A  Renunciation 
during  the  lifetime  of  the  Testator  is  impossible. 
Finally,  when  the  Testament  does  not  appear  as  a  viola- 
tion of  duty  in  consequence  of  the  improper  conduct  of 
the  necessary  Heir;  when  the  Defunctus,  by  immoderate 
Donations  amongst  parties  living,  or  by  an  immodica 
dos,  has  violated  the  Legitimate  Portion,  whether 
intentionally  or  not.  In  these  instances,  the  Querela 
inojficiosce  donationis  vel  dotis  may  be  instituted. 


OF  NECESSARY  SUCCESSION.  245 

The  Querela  is  employed  as  a  Plea,  when  au  Action  The 
is  brought  upon  the  promise  of  a  Donor.  The  violation  may  be 
of  the  Legitimate  Portion  must  exist  at  the  time  ofasTpie'a. 
the  making  of  the  Gift,  and  also  at  the  time  of  the 
death  of  the  Testator.  The  Plaintifis  are  the  same 
Persons  as  those  entitled  to  institute  the  Querela 
iiiofjiciosi  testament i.  The  Defendants  are  the  Donee 
and  his  Heirs.  This  Action  does  not  lie  against  third 
Persons.  By  means  of  the  Querela,  the  Donation  is  so 
far  rescinded  as  may  be  necessary  for  the  supple- 
menting of  the  Legitimate  Portion,  but  not  the' whole  of 
it;  and  in  the  case  of  several  successive  Donations, 
commencement  is  made  with  the  last.  The  reasons 
for  setting  it  aside  are  the  same  as  those  laid  down 
for  the  Querela  inotficiosi  testamenti.  When  something 
has  been  left  to  the  Person  entitled  to  a  Legitimate 
Portion,  but  not  the  whole  of  the  Legitimate  Portion, 
the  Querela  inoficiosi  testamenti  does  not  apply,  but 
instead  of  it,  the  Actio  ad  supplendam  legitimam.  This 
Action  partakes  of  the  nature  of  the  Action  by  which  a 
certain  devised  Property  is  claimed;  thus  it  is  some- 
times the  Action  to  recover  a  Legacy,  sometimes  the 
Actio  familice  herciscunda',  sometimes  the  Hereditatis 
petit io.  The  Action  also  passes  to  the  Heirs,  and  neither 
the  acceptance  of  the  Property  left,  without  reservation, 
nor  the  expiration  of  a  period  of  five  years  prevents 
its  being  employed. 

The  third  limitation  has  been  introduced  by  Justin-  The  Euie 
ian  in   the    115th    Novella.      It   consists  in  this: — Querela'' 
Descendants  shall  either  institute   their  Descendants  }"! 'Jus"'^'^ 
who  shall  be  entitled  to  the  Legitimate  Portion,  and  ^""^"• 
Descendants   their  Ascendants   similarly  entitled;    or 

s 


246  THE    LAW    OF    INHERITANCE. 

if  a  lawful  ground  exists  for  Disinherison,  disinherit 
them  with  a  statement  added  containing  the  reasons. 
Hence  there  can  be  no  Preterition,  no  Disinherison 
without  a  declaration  of  the  grounds  upon  which  it  is 
made ;  and  the  instituted  Heir  must  prove  the  ground 
of  the  Disinherison.  The  Institution  may  be  in  any 
form  the  party  chooses,  as  long  as  it  is  direct.  If  the 
Persons  instituted  have  too  small  a  share  assigned  to 
them,  they  have  the  Right  to  sue  for  the  deficiency; 
if  they  have  been  instituted  under  a  Condition,  the 
Condition  is  struck  out. 
Grounds         Parents  may  disinherit  Children   on  the  following 

upon  ^ 

which       grounds : 

maydiSin-       1-  When   they  have   been  guilty  of  some  outrage 

Sdren"'  towards  their  Parents. 

2.  When  they  have  in  some  other  way  caused  them 
a  gross  injury. 

3.  When  they  bring  a  criminal  charge  against 
them,  treason  excepted. 

4.  When  they  associate  themselves  with  poisoners. 

5.  When  they  attempt  the  life  of  their  Parents. 

6.  When  they  have  had  sexual  intercourse  with  the 
wife,  or  bride  of  the  Father. 

7.  When  they  have  caused  the  Parents  a  heavy  pecu- 
niary loss  by  Denunciation. 

8.  When  a  male  Descendant  refuses  to  become  Bail 
for  the  person  or  debt  of  his  imprisoned  Ascendant. 

9.  When  Children  prevent  their  Parents  from  making 
a  Will. 

10.  When  they  join  a  band  of  jugglers  or  stage- 
players  against  the  wish  of  their  Parents,  provided  that 
the  Parents  do  not  themselves  carry  on  such  an  occu- 
pation. 
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11.  When  a  Daughter,  who  is  a  Minor,  abandons 
herself  to  an  immoral  course  of  life  ;  and  when  a 
Daughter  of  full  age  pursues  a  like  improper  course, 
having  refused  a  decent  Marriage. 

12.  AVhen  the  Descendant  has  neglected  an  insane 
Ascendant. 

13.  When  the  Descendant  has  failed  to  ransom  his 
Ascendant  from  imprisonment. 

14.  When  a  Child  becomes  heretical,  whilst  his 
Ascendant  remains  orthodox. 

Descendants  may  disinherit  their  Ascendants  where  whenDes- 
they  find  the  latter  placed  similarly  as  described  in  n!ay  cUs- 
the  paragraphs  numbered  3,  5,  6,  9,  12,  13,  14.  In  "'^'"'^• 
the  violation  of  the  grounds  for  Disinherison,  analogy 
is  not  excluded.  The  above-named  legal  Prescripts 
entail  the  invalidity  of  the  Institution  of  the  Heir  as  a 
consequence,  without  however  vitiating  the  other 
Testamentary  Dispositions.  As  to  the  legal  Remedy 
by  which  the  invalidity  may  be  tested,  a  controversy 
exists.  According  to  Von  Vangerow,  a  Querela  of 
nullity  must  be  instituted.  Puchta  rejects  this  notion, 
and  makes  the  following  distinctions:  If  there  has 
been  formal  failure,  that  is,  if  no  grounds  have  been  set 
forth  for  the  Disinherison,  only  a  declaration  of  the 
necessary  Heirs  is  required,  that  they  intend  to  avail 
themselves  of  the  Necessary  Succession.  Thus  there  is 
an  analogy  to  the  Bonorum  Possessio  contra  tahidas. 
When  the  failure  has  been  made  in  some  material 
point,  as  an  invalid  reason  assigned  for  the  Disinher- 
ison; in  such  a  case  the  Heirs  possess  the  Querela 
inojjiciosi  testamenti.  The  Querela,  according  to  Mo- 
dern Law,  operates  as  the  Rescission  of  the  Institution 
of  the  Heir. 
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Rule  laid 
down  in 
the  Xov- 
ell?e  as  to 
Necessary- 
Heirs. 


Puchta's 
view. 


What  relation,  it  may  be  asked,  does  the  Modern 
Law  assume  as  set  forth  iu  the  Novelise  in  respect  to 
the  Earlier  Law  bearing  upon  the  Necessary  Heirs. 
As  regards  Brothers  and  Sisters,  the  Law  contained  in 
the  Novelise  ordains  nothing  new.  The  Descendants 
and  Ascendants,  however,  by  the  Novella  115,  are 
made  Necessary  Heirs  on  account  of  Preterition.  Thus 
the  Sui  and  the  Emancipati  are  no  longer  exclusively 
such.  It  is  a  disputed  point  whether  the  results  of 
the  Ancient  Law  come  into  operation  at  the  present 
time,  when  an  unallowed  Preterition  according  to  the 
Ancient  Law  has  preceded.  According  to  Von  Van- 
gerow  the  Institution  and  Disinherison  of  the  Siii  and 
the  Emancipati,  and  the  operative  legal  Remedies  to  be 
employed,  are  all  required  to  be  determined  according 
to  the  principles  of  the  Ancient  Law. 

According  to  this  view  the  following  must  be  con- 
sidered as  valid  Law : 

1.  When  the  Testator  has  neither  formally  instituted 
nor  disinherited  his  Sui  or  Emancipati,  either  the  Testa- 
ment becomes  null  and  void,  or  the  Bonorum  Possessio 
contra  tahulas  takes  place. 

2.  When  he  has  disinherited  the  same  without  the 
introduction  of  any  lawful  grounds  of  Disinherison,  the 
Remediiim  according  to  Novella  115  steps  in. 

3.  When  the  Testator  has  passed  over  other  Descen- 
dants or  Ascendants,  again  the  Bemedium  according  to 
Novella  115  becomes  applicable. 

According  to  Puchta,  the  Prescripts  contained  in  the 
Novelise  take  the  place  of  the  Prescripts  of  the  Ancient 
Law.  As  a  result  of  this,  there  would  be  at  present  no 
distinction  between  the  Sui  and  the  Emancipati  and  the 
other  Ascendants  and  Descendants.     In  case  of  Pre- 


OF    THE    DISSOLUTION    OF    THE    DELATION.        249 

terition,  the  law  laid  down  in  the  Novellae  applies  to 
all  these  Persons.     The  law  in  force  would  be  this: 

1.  The  Testator  must  either  institute  the  Persons 
named  as  Heirs,  or  he  must  disinherit  them  upon  some 
specially  adduced  lawful  grounds  for  Disinherison. 

2.  The  burden  of  the  proof  of  this  lies  upon  the 
instituted  Heir.  In  addition  to  Disinheritance  as 
a  punishment,  ExheredatiG  bona  mente  is  likewise  allow- 
able. For  instance,  a  person  disinherits  his  spend- 
thrift Son,  but  institutes  his  Children  as  Heirs,  and 
provides  sufficiently  for  the  maintenance  of  his  Sou. 
In  such  a  case,  all  that  is  required  is,  that  the  good 
intention  of  the  Testator  should  be  adequately  expressed. 

3.  The  violation  of  these  Prescripts  involves  the 
invalidity  of  the  Institution  of  the  Heir,  without,  how- 
ever, invalidating  the  other  Dispositions. 

4.  The  invalidity  is  not  an  absolute  nullity,  but  only 
a  rescissibility. 

5.  The  invalidity  is  brought  about  sometimes  by  the 
declaration  of  the  Necessary  Heirs  that  they  intend  to 
avail  themselves  of  the  Necessary  Succession,  some- 
times by  the  Querela  inopciosi  testameuti. 

6.  The  Heirs  by  necessity  succeed  thereupon  ab 
intestato. 

7.  Also  partial  exclusion  necessitates  the  naming 
of  a  ground  for  the  Disinherison. 

8.  As  regards  Brothers  and  Sisters,  the  Ancient  Law 
remains  in  force. 

Section  XXX.^ — Of  tlie  Dissolution  of  the  Delation. 

Von  Vangerow,  ss.  490 — 496. 
Arndts.,  ss.  501,  502,  503,  519,  520. 


250  THE    LAW    OF    INHERITANCE. 

Puchta,  ss.  495—506. 

Gai.  Comm.  II.,  19i),  205,  215,  223. 

Miihlenbruch   XXXVIII.,  466  et  seq.;  XLIII.,  103  et  seq., 

109,  143  et  seq.,  243. 
1.  18,  s.  1,  1.  19,  Cod.  de  jure  delib.  (6,  30). 
1.  un.  Cod.  de  bis,  qui  ante  apertas  tabulas,  etc.  (6,  52). 
1.  un.  s.  5,  Cod.  de  caduc.  tollendis  (6,  51). 
Dig.  de  acquirenda  vel  omittenda  bereditate  (29,  2). 
Cod.  de  repudianda  bonorum  possessione  (6,  19). 

"  "  vel  abstinenda  bereditate  (6,  31). 

Cod.   quando   non   petentium    partes  petentibus   accrescant 

(6,  10). 
Cod.  de  caducis  tollendis  (6,  51). 

Grounds  A  DELATION  is  clissolvecl  wlien  the  Acquisition  does 
ciissoiution  not  take  place.  The  grounds  for  the  dissolution  are : 
kVon.  ^^  ^^^  death  of  the  party  entitled  to  the  Delation,  or  the 
Kenunciation  of  the  same;  intervening  unfitness  to 
acquire;  the  unworthiness  of  the  party  to  whom  the 
Delation  is  made;  and  the  Rescission  of  the  Testament. 
The  Delation  cannot  be  annulled  by  a  Conditio  resolutiva. 
The  Clausula  privatoria  is  no  Conditio  resolutiva.  It 
is  either: 

1.  Disinherison,  which  must  take  place  at  the  time 
of  the  Institution  of  the  Heir ;  or, 

2.  A  conditional  Appointment  of  a  Universal  Fidei- 
commissum. 

Section  XXXI. — Of  the  Acquisition  of  the  Hereditas, 
and  of  the  Bonorum  Possessio. 

Von  Vangerow,  ss.  497 — 518. 
Arndts.,  ss.  506—520. 
Pucbta,  ss.  496—505. 

Gai.  Comm.  II.,  153—158,  161—163,  166—169. 
Gliick  VII.,  s.  562  et  seq.;  XI.,  1  et  seq.;  XXXVIII.,  330 
et  seq. 
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MiUilenbrucli  XXXVI.,  140  et  seq.;  XLI.,  277  et  seq.,  355  et 
seq.;  XLII.,  289  et  seq.,  325  et  seq.,  445  et  seq.;  XLIII., 
124  et  seq.,  150  et  seq. 
Savig.  Syst.  IV.,  451  et  seq. 
Instit.  de  heredum  qualitate  et  differentia  (2,  19). 
Dig.  de  acquirenda  vel  omittenda  hereditate  (29,  2). 
Cod.  de  jure  deliberandi  et  de  adeunda  vel  acquirenda  heredi- 
tate (6,  30). 
1.  14,  Dig.  de  suis  et  leg.  lier.  (38,  16). 
1.  6,  s.  5,  Dig.  de  acqu.  vel  om.  her.  (29,  2). 
1.  30,  s.  10,  Dig.  de  fideic.  libert.  (40,  5). 
1.  7,  s.  1,  Dig.  h.  t.  (29,  2). 
1.  59,  s.  6,  Dig.  de  hered.  inst.  (28,  5). 
Dig.  de  jure  deliberandi  (28,  8). 
Cod.       "  "  (6,  30). 

1.  3,  s.  7,  Dig.  de  bon.  poss.  (37,  1). 
1.  ult.  Cod.  qui  admitti  ad  bonorum  poss.  (6,  9). 
ss.  9,  10,  Instit.  de  bon.  poss.  (3,  9). 
1.  22,  Cod.  de  jure  deliberandi  (6,  30). 

Nov.  1,  c.  2,  compare  with  s.  6  Instit.  de  hered.  qual.  et  dif- 
ferentia (2,  19). 
Dig.  de  separationibus  (42,  6). 
Cod.  de  bonis  auctor.  jud.  possid.,  etc.  (7,  72). 
s.  5,  Instit.  de  oblig.  quae  quasi  ex  contr.  (3,  28). 
Dig.  de  hereditatis  petitione  (5,  3). 
"     si  pars  hereditatis  petatur  (5,  4). 
"     de  possessoria  hereditatis  petitione  (5,  5). 
"     de  fideicommissaria  hereditatis  petitione  (5,  6). 
Cod.  de  petitione  hereditatis  (3,  31). 
Gai.  Comm.  IV.,  133,  134. 
Dig.  quorum  bonorum  (43,  2). 
Cod.       "  "  (8,  2). 

Cod.  de  Edicto  D.  Hadriani  toUendo  et  quemadmodum,  etc. 

(6,  33). 
Dig.  de  bonorum  possessione  furioso,  etc.  (37,  3). 
Cod.  de  curatore  furiosi  vel  prodigi  (5,  70). 
Dig.  de  ventre  in  possessionem  mittendo,  etc.  (37,  9). 
"     si  ventris  nomine  muliere  in  possessionem,  etc.  (25,  5). 
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Dig.  si  mulier  ventris  nomine  in  poss.  (25,  6). 
Dig.  de  Carboniano  Edicto  (37,  10). 
"       (6,  17). 
1.  20,  Dig.  de  inoff.  testamento  (5,  2). 
Dig.  familiffi  lierciscundfe  (10,  2), 
Cod.         "  "  (3,  3G). 

Cod.  communia  utrinsqne  judicii,  tarn  familise,  etc.  (3,  38). 
Dig.  de  collatione  (37,  6). 
Dig.  de  dotis  collatione  (37,  7). 
Cod.  de  collationibus  (6,  20). 
Nov.  18,  c.  6. 

Dig.  de  liereditate  vel  actione  veudita  (18,  -1). 
Cod.  "  "  "       (4,  39). 

sui  cind  I.  Acquisition  of  the  Hereditas.  It  is  necessary 
heredeT  to  distinguish  between  the  Sui  heredes  and  the  Extranei 
hcredes.  All  Children  who  are  in  the  potestas  of  the 
Testator  are  Sid  heredes.  The  Sui  heredes  acquire  the 
Inheritance  ipso  jure,  and  they  are,  according  to  the 
Jus  civile,  Heredes  necessarii;  except,  indeed,  when  the 
Testator  has,  by  instituting  them  under  a  Conditio 
potestiva  (si  volueritj,  made  them  Heredes.  By  the 
Praetorian  Law  these  Heirs  obtained  what  is  denomi- 
nated the  Bcncficium  ahstinendi,  by  which  they  can  free 
themselves,  if  they  are  so  minded,  from  the  Inheritance. 
This  Benejicium  passes  to  the  Heirs.  It  is  lost  by 
Merger.  Such  abstinence  from  the  Inheritance  may, 
however,  be  set  aside.  All  Heirs  that  are  not  Sui  are 
Heredrs  Extrciuei,  and  all  Extranei  are  Heredes  voluntarii.  To 
effect  the  Acquisition  of  the  Inheritance  by  a  Voluntarius, 
Entrance  upon  it  is  always  necessary.  For  an  Entrance 
upon  the  Inheritance  there  must  be  a  Power  to  will, 
and  a  Capacity  to  dispose.  Thus,  in  the  case  of  an 
Impuhes,  a  Minor,  a  Prodigus,  the  co-operation  of  a 
Guardian  is  required.     In  the  case  of  a  Filius  familias, 
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who  is  an  In/cuts,  the  Father  enters,  otherwise  both 
together;  u^Don  which  the  Inheritance  belongs  to  the 
pecidiwii  adventicium.  If  the  Father  refuses  his  co- 
operation, the  Inheritance  becomes  a  pecidiuDi  adventi- 
cium. irrcfjidarc.  When  the  Son  refuses  to  co-operate, 
the  Father  may  enter  for  himself.  There  must  also  be 
three  months'  knowledge  of  the  Delation,  and  Entrance 
must  be  strictly  in  conformity  with  its  provisions. 
Thus  a  conditional  or  a  deferred  Entrance  is  void. 
The  time  of  Entrance  is,  only  as  the  exception,  not  Time  of 
optional  with  the  Heir.     It  is  not  optional :  sometimes 

1.  When  the  Testator  has  named  a  certain  period  Jionafwith 
in  his  Testament.  ^^'  ""'• 

2.  When  the  necessary  Heir  wishes  to  institute  the 
Querela  inojficiosi  testamenti,  the  instituted  Heirs  must 
enter  within  six  months,  or  within  one  year,  according 
as  they  are  present" "or  absent  from  the  country. 
When  they  have  not  entered,  they  are  treated,  after 
the  expiration  of  this  time,  as  if  they  had  done  so.  If 
the  Heir  delays  to  enter,  the  parties  interested,  namely, 
the  Heirs  of  the  Substitute  and  the  Creditors,  have 
the  Right  to  compel  him  to  petition  for  a  period  for 
deliberation,  termed  the  spatium  ddihcrandi.  Such  a 
respite  of  time  the  Judge  is  not  allowed  to  extend 
beyond  a  period  of  nine  months.  What  has  been  said 
in  the  former  paragraph  applies  also  here.  The  Heir 
who  enters  upon  the  Inheritance  during  this  time  is 
not  regarded  as  such;  but  he  is  bound,  in  order  to 
avoid  future  Liability,  to  make  an  Inventory.  Should 
he  not  make  an  Inventory,  and  subsequently  refuse 
the  Inheritance,  he  is  exposed  to  the  Oath  of  Discovery 
by  the  parties  interested;   if,  however,  he  enters,  he 
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cannot  deduct  from  the  Legatees  the  Quarta  Falcidia. 
What  con-  The   Entering  upon  an   Inheritance   consists   in   the 
Entrance^   declaration  of  the  Heir  that  he  intends  to  accept  the 
iJheiit"     Inheritance  which  has  fallen  to  him.     If  this  is  made 
ance.         exprcsslj,  it  is  termed  Aclitio  hcrcclitatis ;  when  it  takes 
place  tacitly,  it  is  termed  the  Gestio  pro  hcrede.     The 
acceptance  cannot  be  made  by  Substitution.     He  who 
is  entitled  to  acquire  the  Inheritance,  and  he  only,  may 
also  refuse  it.     The  Renunciation,  or  Repudiation,  as 
it  is  termed,  of  the  Inheritance  must  necessarily  be 
jiost  delatam  and  ante  aditam  hereditateiii.    Partial  Repu- 
diation, as  also  the  Revocation  of  the  Renunciation,  are 
inadmissible. 

Acquisi-  H.    ACQUISITION  OF  THE  BoNORUM  PoSSESSIO.       This 

Bonorum  always  presuuies  a  judicial  act.  In  the  Acquisition 
Possessw.  ^£  ^j^g  Bonorum  Possessio  edictalis  merely  agnitio  is 
needed;  in  the  Bonorum  Possessio  decretcdis,  a  petitio  is 
likewise  required.  This  petitio  must  be  accompanied 
by  a  substantiation  of  all  the  circumstances  alleged. 
The  Bonorum  Possessio  edictalis  is  that  for  which  the 
requisites  have  been  narrowly  defined  by  Edict ; 
Bonorum  Possessio  decretcdis  is  that  the  obtaining  of 
which  depends  upon  a  causae  cognitio.  This  declar- 
ation must  be  made  by  the  Liberi  and  Parentes  within 
a  year,  by  other  Heirs  within  a  hundred  days.  It 
may  also  be  made  by  a  Representative. 
The  object  The  object  of  the  Acquisition  is  the  Property  devised 
(iiiisition.  or  given  by  the  Will.  The  several  Portions  of  an 
Inheritance  are  inseparable;  so  that  in  the  Acquisition 
of  one  Portion  there  is  involved  the  Acquisition  of 
Jus  ac-  the  other.  In  consequence  of  this  arises  the  Jus  accrcsc- 
encli;  when  one  of  several  co-Heirs  fails,  the  Portion 
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which  then  becomes  vacant  accrues  to  the  Heirs  who 
remain,  in  proportion  to  their  respective  shares.  Hence 
the  maxim,  ^' Solo  concur sii  partes  jiiint ;  cessante  con- 
cursu  partes' cessant.''  The  Jus  accrescendi  arises  ipso 
jure,  so  that  a  Portion  that  has  become  vacant  need 
not  be  specially  entered  upon  (Portio  portioni  accrescitj. 
This  rule  does  not  apply  when  the  vacancy  arises  by  the 
in  integrum  restitutio,  or  by  Disclaimer.  It  only,  indeed, 
occurs  in  the  case  where  the  Heir  who  has  failed  lacks 
the  Eight  of  Transmission,  and  no  Substitution  has 
taken  place.  By  Substitution  the  Testator  may  in- 
directly prevent  the  Jus  accrescendi  taking  effect;  he 
cannot  absolutely  exclude  it.  It  occurs  equally  in  the 
case  of  Heirs  by  Testacy  and  by  Intestacy.  In  Succes-  Grounds  of 
sion  by  Intestacy  the  Jus  accrescendi  rests  upon  the  accrJcnidi 
following  grounds :  "te^Su?' 

1.  The  vacant  Portion  accrues  to  that  Person  who  cession. 
would  have  received  it,  if  the  party  failing  had  not 
been  present  from  the  very  commencement. 

2.  It  accrues  in  proportion  to  the  shares. 

3.  Thus,  when  the  parties  succeed  in  capita,  it 
accrues  in  capita.  The  Jus  accrescendi  takes  precedence 
of  the  Successio  graduwn. 

4.  The  occurrence  of  the  Jus  accrescendi  does  not 
change  the  mode  of  the  Delation.  For  example: 
A  man  dies  leaving  a  Brother,  one  Nephew  of  one 
and  two  Nephews  of  another,  deceased  Brother;  the 
Brother  falls  away  before  the  Acquisition  of  the  Inherit- 
ance. Here  the  former  mode  of  Delation  continues, 
namely,  the  Successio  in  stirpes. 

In  Succession  by  Testacy,  the  Jus  accrescendi  rests  in  Succes- 
upon  the  following  principles :  Testacy. 
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1.  The  Portion  of  the  party  faihng  accrues  to  the 
other  party  entitled  with  him. 

2.  The  Portion  of  several  Persons  entitled  conjointly 
failing,  accrues  to  the  others  who  are  entitled  con- 
jointly, whether  these  are  conjoined  re  et  verbis,  or 
only  re  conjuiicti.  The  verbis  tantum  conjimcti  have  no 
preferential  claim  on  the  Jus  aecresceiidi.  By  the 
expression  re  et  verbis  co)ijuncti  is  to  be  understood 
those  Heirs  who,  in  the  same  sentence,  are  called  to 
the  same  quota  of  the  Inheritance,  or  Thing  devised, 
without  any  designation  of  the  parts.  Heredes  con- 
jimcti are  Heirs  who  have  been  instituted  to  one  and 
the  same  fiiiota,  but  in  different  sentences  or  proposi- 
tions in  the  Will.  Verbis  conjum-ti  are  those  Heirs 
who  are  called  in  the  same  proposition  to  the  same 
quota  or  the  same  Thing,  but  with  the  addition  also  of 
the  determinate  part. 

3.  When  several  Heirs  are  instituted  for  distinct 
Portions,  others  without  such  Portions,  and  one  of  the 
latter  fails,  the  question  arises  whether  those  instituted 
sine  parte  were  conjoined  with  one  another,  or  whether 
they  come  to  the  Inheritance  separatim.  In  the  latter 
case,  the  Portion  that  falls  in  accrues  to  all. 

4.  Portio  regular  iter  cum  onere  accrescit.  Those 
cases  are  excepted  where  the  Portion  burdened  is  con- 
sidered from  the  first  as  not  written.  In  the  case  of 
the  Testament  of  a  Soldier,  the  this  accrescendi  does  not 
occur,  unless  the  Testator  has  expressly  desired  it. 

When  an        The  Inheritance  once  acquired  is  lost  again : 

iXri?         ^'  ^'^^n  any  one  avails  himself  of  the  Beneficium 

anceisiost  abstincndi. 

2.  When  any  one  permits  himself  to  be  barred  from 
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entering   upon    the    Inheritance   by  the    in    integrum 
restitutio. 

3.  When  the  Testament  is  rescinded. 

Section  XXXII. — Of  the  Acquisition  of  the  Inheritance 
by  some  one  else  than  the  Person  Delated. 

Von  Vangerow,  vol.  II.  p.  24,  s.  3. 

"  "  s.  491. 

Arndts,  ss.  512—516. 

Puchta,  ss.  502 — 504. 

Miihlenbrucli,  XLIII.,  143  et  seq. 

1.  18,  s.  1,  1.  19,  Cod.  de  jure  dehb.  (6,  30). 

1.  unica  ••     de   his   qui   ante    apertas   tabulas   etc. 

(6,  52). 

\.  unica  s.  5,  •'     de  caduc.  toll.  (G,  51). 

Among  the  grounds  for  the  dissolution  of  the  Dela-  Dissolu- 
tion must  be  mentioned  the  death   of  the  Delatee.  dXhoii  ^ 
Hence  the  maxim,  ^^Hereditas  nondiim  adita  non  trans-  ^'-' ^^''^*^^- 
mittitur  ad  heredes."     An  exception,  however,  to  the  Transmis- 
rule   occurs    in   cases  of  Transmission,    as  they   are  "'''""' 
termed.     In  four  cases  there  exists  a  Transmission  of 
the  Delation ;   that  is  to  say,   a  Succession  thereto. 
This  is  something  quite  different,  indeed  it  is  the  very 
opposite,  to  Successive  Delation.     Successive  Delation  successive 
is  regarded  as  a  new  Delation,  whilst  in  a  Succession 
to  a  Delation,  the  older  one  is  sustained.     Transmis- 
sion takes  place  in  the  following  instances : 

1.  When  the  Person,  the  Delator,  has  died  without 
having  entered  by  reason  of  an  irnpedimentwn  juris. 
For  example,  an  instituted  Heir  dies,  but  without 
having  entered,  because  he  has  been  prevented  by  the 
Edictum  Carhonianum,  or  by  a  well-founded  impedimen- 
tum  facti;    as,  for  instance,  absentia  reipublicce  causa. 
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In  these  cases  his  Heirs  are  relieved  by  the  in  integrum 
restitutio  (Transmmio  ex  capite  in  integrum  restitutionis). 

2.  When  an  Inheritance  has  been  delated  to  an 
In  fans,  and  the  Father  has  neglected  to  enter,  he  may, 
after  the  death  of  the  Child,  still  enter  for  himself. 
This  is  called  Transmissio  ex  capite  infantiw. 

3.  When  a  Descendant  has  been  instituted  in  a  Will, 
and  dies  ante  apertas  tabulas,  leaving  Descendants, 
these  are  held  to  be  entitled  to  enter  upon  the  Inherit- 
ance {Transmissio  Theodosiana). 

4.  When  a  Person  is  called  to  the  Inheritance  by 
Testament  or  ah  intestato,  but  dies  without  entering 
thereupon,  his  Heirs  are  allowed  to  enter  upon  the 
Inheritance  any  time  within  the  space  of  a  year  from 
their  having  notice  of  the  Delation  {Transmissio  Justi- 
nianea). 

That  a  Suns  when  he  dies,  without  having  entered 
upon  the  Inheritance  that  has  been  left  him,  should 
transfer  to  his  Heir  the  Right  subsequently  to  acknow- 
ledge the  Inheritance,  forms  no  exception  to  the  rule, 
because  he  is  Heres  nccessarius  and  acquires  ipso  jure. 
There  is  no  Transmissio  ex  jure  suitatis. 

Section  XXXIII. — Effects  of  the  Acquisition  of  the 
Inheritance. 

Von  Vaugerow,  ss.  501 — 517. 
Arndts.,  ss.  521—540. 
Puchta,  ss.  496—506. 

[See  Authorities  given  under  Sect.  XXX.] 

The  Kpn-     The  general  effect  of  the  Acquisition  of  the  Inheritance 
eiai  Lille.    .^  ^^  transfer  all  the  Property  relations  of  the  Tes- 
tator to  the  Heir.     Only  those  legal  relations  which 
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had  reference  to  the  physical  existence  of  the  Testator 
are  not  transferred.  Hence,  Personal  Servitudes,  cer- 
tain Actions,  and  certain  Obligations  do  not  pass. 
The  effect  of  Transmission  is  as  follows  : 

1.  That  all  those  legal  relations  that  existed  at 
that  time  between  the  Testator  and  the  Heir  become 
confounded,  that  is,  they  merge  into  one  another.* 

2.  That  the  Creditors  of  the  Testator  and  the  Heir 
himself  have  to  look  to  the  entire  Property. 

3.  That  the  whole  of  the  heritable  Estate  passes  to 
the  Heirs. 

A  modification  of  these  general  principles  is  made  in 
favour  of  the  Heirs  by  the  Benejicium  Inventarii,  and  is  The  Bem- 
introduced  for  the  benefit  of  the  Creditors  of  the  Inher-  i^ntarit' 
itance  by  means  of  the  Benejicium  separationis  Bononim. 
The  Benejicium  Inventarii  consists  in  this:  The  Heir  who 
actually  enters  upon  the  Inheritance,  and  w'ho  com- 
mences to  execute  within  thirty  days  a  formal  Inventory 
before  a  Notary  and  witnesses  shall  not  suffer  any 
injury  by  his  Adit  ion  upon  the  Inheritance,  or  as  it  is 
expressed,  he  may  "Sine  omni  clamno  discedere." 
He  must  actually  enter,  as  the  Petition  for  time  in 
order  that  he  may  deliberate  is  not  regarded  as 
entering  upon  the  Inheritance.  Again,  according  to 
the  modern  practice  the  Heir  must  notify  the  Court 

*  Confusion  plays  an  important  part  in  Roman  Law.  Here  we  see  that  it 
arises  when  there  is  a  collision  of  Rights  in  the  same  legal  Subject.  It  arises 
in  Obligations  whenever  the  Claim  and  the  Liability  unite  in  one  and  the 
same  Person.  W^hen  this  takes  place  so  that  the  Creditor  and  the  principal 
Debtor  become  one  and  the  same  Person,  the  entire  Obligation  is  extinguished. 
Again,  if  the  principal  Debtor  and  the  accessory  one  happen  to  coalesce  in  the 
same  individual,  or  if  the  latter  becomes  identical  with  the  Creditor,  the  acces- 
sory Obligations  are  extinguished.  {See  on  this  Gaius  in  note  1.  4,  p.  535,  Tom- 
kins  &  Lemon's  edit.) 
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of  his  intention  to  make  an  Inventory ;  upon  which  the 
Inventory  is  made  and  furnished  by  the  direction  of 
the  Court.  The  Inventory  must  be  completed  within 
sixty  days,  at  the  most  within  a  year,  and  must  also 
Limits  the  bo  subscribed  within  that  time.  The  Heir  who  avails 
of  theSir  himself  of  the  Inventory  is  not  liable  beyond  the  amount 
of  the  Inheritance.  In  paying  the  Creditors  he  has  no 
need  to  consider  the  Priority  of  the  Creditors,  but  he 
pays  them  as  they  come.  At  the  present  time  a  judi- 
cial division  is  customary,  and  it  is  made  according 
to  the  analogy  of  proceedings  in  Bankruptcy.  The 
Heir  may,  in  lieu  of  payment,  hand  over  the  appraised 
Goods ;  indeed  even  the  mortgaged  Goods  at  their  taxed 
value.  The  costs  of  the  making  of  the  Inventory  and 
the  Administration  are,  however,  first  deducted.  Dur- 
ing the  making  of  the  Inventory,  the  Heir  cannot  be 
molested  by  any  Creditor.  By  virtue  of  the  Bencjicium 
Invent arii,  any  Confusio  or  Merger  is  kept  in  siispenso. 
Such  is  the  effect  of  the  Beuejicium  Inventarii. 
Beneficium      Bencficium    Separationis   consists  in  the  following: 

SayctTctti-  * 

onis.  That  the  Creditors  of  the  Inheritance  and  the  Legatees 
may  claim  that  the  Estate  shall  be  exclusively  employed 
to  satisfy  their  Demands.  Each  separate  Legatee  and 
Creditor  may  demand  separation,  until,  but  not  after 
the  lapse  of  five  years;  further,  when  the  Property 
belonging  to  an  Inheritance  and  a  man's  own  have 
become  mixed;  and  finally,  when  the  parties  entitled 
to  the  Separation  have  conducted  themselves  as  the 
Creditors  of  the  Heir. 

It  is  also  a  result  of  the  Acquisition  of  the  Inherit- 
ance, that  the  Heir  is  bound  to  observe  rite  the  final 
Disposition    of  the   Testator.     The  Law   refers   this 
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Obligation  to  a  quasi  Contract,  which  is  accepted  by 
the  fact  of  the  Entrance  upon  the  Inheritance.  The 
charge  which  gives  rise  to  an  Obhgation  binding  the 
Heir,  must  yield  to  another  Person  a  Right  of  Claim ; 
it  must  not  be  contra  bonos  mores,  nor  be  unintelli- 
gible :  hence,  what  are  termed  Nnda  praccepta  have  no 
obligatory  effect.  Should  the  Heir  delay  the  fulfilment, 
he  is  judicially  admonished;  proceedings  are  then  stayed 
for  a  year;  after  the  lapse  of  which  time  he  is  declared 
indignus,  and  his  Portion  is  forfeited  to  his  Substitute, 
or  to  his  co-Heirs  or  Legatees;  failing  these,  to  the 
Intestate  Heirs;  finally,  to  the  Fiscus.  These,  then,  are 
required  to  dischar2:e  the  burdens  imposed.  Other  obiiga- 
miportant  consequences  of  the  Acquisition  ot  an  Inherit-  co-Heu-s. 
ance  are  the  Obligations  which  arise  between  the 
co-Heirs.     These  create: 

1.  A  Communio,  which,  in  respect  to  the   corpora  Communio 
and  the  jura  in  re,  is  a  Communio  pro  indiviso — except, 
indeed,    in    the    case   of  a   Mortgage,    which    is    in 
solidum.     In   respect   to   the  Obligations,  it   is  held 
to   be    Communio   pro  diviso,  except  in  the  instance 
of  indivisible   Obligations,    which   pass   actively   and 
passively  in  solidum  to  the  Heir.     Arising  out  of  the 
Communio   is  the  Obligation  to  allow  the  division  to 
be  made,  and  the  Liability  for  mutual  performances 
towards  one  another.     This  includes  compensation  for 
Outlays,  and  for  Injuries  arising  from  dolus  or  culpa. 
For  the  fulfilment  of  these  Obligations,  either  of  both  The  Actio 
together,   or  of  each  by  itself,  the  Actio  familice  her- ■^^rds^ 
ciscundce  lies.      It    is  what  is  denominated   a  duplex  '^w"^'^- 
judicium.      The  proper  Plaintiff  is  the  acknowledged 
co-Heir,    or   those   who    are    in   heredis  loco,   as   the 

T 
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Universal  Trustee;  the  Impuhes  arrogatiis,  in  respect  of 
the  Quarta  divi  Pii;  or  the  destitute  Widow.  Should 
the  Defendant  dispute  the  Capacity  of  the  Plaintiff  to 
the  title  of  co-Heir,  he  is  then  compelled  to  resort  to 
the  HerecUtatis  pctitio.  Exceptionally,  namely  when  the 
Plaintiff  is  the  Possessor,  in  which  character  he  cannot 
institute  the  HerecUtatis  petitio,  the  decision  given  in 
ih.Q  Actio  familicc  hcrciscundce  will  likewise  decide  upon 
the  Exception  or  Plea  incidentally  raised.  If  one  of 
the  co-Heirs  is  ignored  by  the  judicium,  then  the  whole 
judicium  becomes  void.  In  dealing  with  the  Judicium 
familice  hercisciuuke,  the  judge  must  dissolve  the 
Communio  and  undertake  the  division.  Either  the 
particular  Thing  is  actually  divided,  or  the  several  Heirs 
take  separate  Things  by  lots ;  or  the  separate  Things 
are  sold,  and  the  proceeds  handed  to  the  Heirs.  The 
Who  take  Records  which  refer  to  separate  Things,  those  Heirs 
Records,  reccivo  wlio  take  these  separate  Things.  Records  that 
refer  to  a  Property  that  has  been  divided,  that  Heir 
takes  whose  Portion  is  the  largest.  In  the  case  of  equal 
Portions,  who  shall  take  the  Records  is  determined  by 
Agreement  or  by  Lot,  or  the  judge  decides.  In  regard 
to  the  division  of  an  Inheritance,  the  judicium  contains 
the  adjudicatio ;  actual  direction  to  take  the  Property; 
and  the  condemnatio,  which  can  never  again  be  attacked, 
if  once  it  has  acquired  legal  force.  The  suit  for  the 
division  of  the  Inheritance  can  only  be  once  employed, 
for  by  separation  the  Communio  ceases.  Should 
separate  Things  remain  undivided,  it  is  necessary  as 
regards  these  that  the  Actio  communi  dividundo  should 
be  brought. 
toWkte.      2.  The  Liability  to  Collate.     This  is  employed  for 
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the  adjustment  of  the  Estate,  and  takes  place  where 
an  Heir  surrenders  to  the  heritable  Estate  constituent 
parts  of  his  own  Property,  in  consequence  of  judicial 
coercion,  and  in  order  that  they  may  be  divided  as  a 
portion  of  the  Goods  of  the  Inheritance.  This  occurs 
in  the  case  of  joint  Inheritance  by  several  Descendants, 
when  one  of  them  has  acquired  something  from  the 
common  Parent  during  his  lifetime  for  some  business 
purpose.  They  may  jointly  inherit  in  consequence 
of  a  Testament,  or  ab  intestato.  All  the  Descendants 
of  the  Testator  are  bound  to  collate,  as  far  as  they 
belong  to  his  next  nearest  Heirs  by  Intestacy,  and 
actually  succeed  as  his  Heirs.  By  the  refusal,  however,  to 
accept  the  Inheritance,  the  Liability  to  collate  is  avoided. 
Again,  the  Descendants  of  more  remote  Grades  are 
bound  to  collate  when  the  intervening  Persons  fail. 
They  confer  or  bring  into  hotchpot  that  which  they 
have  themselves  received,  and  what  their  Praedefunctus 
parens  had  received,  and  would  have  been  bound  to 
contribute;  provided  that  they  have  inherited  from 
the  intervening  Person,  and  have  received,  as  it  is 
termed,  the  Confercnda.  Entitled  to  demand  Collation  who  may 
are  those  Persons,  and  only  those  that  will  be  collation. 
benefited  by  Collation  taking  place.  Thus  those 
Extranei  are  not  entitled  who  may  possibly  succeed 
with  the  parties  entitled  to  the  Collation,  Collation 
does  not  take  place  where  the  Testator  has  thought  fit 
to  exclude  it.  The  Things  brought  into  Collation  are :  brought 
The  Dos,  Donatio  propter  nuptias,  marketable  Militia,  }at\°on."^' 
Gifts  which  were  made  coupled  with  the  Condition  of 
Collation  at  the  time  of  their  delivery  or  when  any  other 
Descendant  has  already  brought  into  Collation  a  Dos 
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The  object  or  a  Doiuitio  propter  nuptias.     The  party  bound  to 
collated  in  Collate  lias  the  option  whether  he  will  give  the  object 
its  vaiue°^  to  be  Collated  in  natura  or  contribute  its  value.    When 
given.       ^j^g  value  of  the  Thing  to  be  collated  has  not  been 
determined,   substantial  Security  must  be   given.     A 
point  in  dispute  is,  whether  the  Benejicium  inventarii 
does  not  protect  against  the  risk  of  contributing  more 
than  the  value   of  the  Inheritance.     Von  Vangerow 
affirms  that  it  does,  but  this  Puchta  denies.     The  duty 
to  collate  becomes  extinguished  by  Disclaimer  of  the 
Inheritance,  by  Restitution  after  Adition,  and  by  Accid- 
ental Destruction  of  the  object  to  be  collated.     Finally, 
The  Pdi-    as  to  the  effect  of  the  Acquisition  of  an  Inheritance,  refer- 
Possesl^ria  ^^^ce  must  be  made  to  the  legal  Remedies,  denominated 
Kemedies-  Pgtitoria  and  Possessoria.     The  legal  Remedy  termed 
Petitoria  is,  indeed,  the  Hereditatis  petitio  in  which  the 
Plaintiff  demands   the   acknowledgment   of  his  Real 
Right  in  the  Inheritance  and  the  condemnation  of  the 
'i'he  Defendant.     The  Plaintiff  is  the  Heir,  whether  Testa- 

mentary or  ah  intestato,  Civil  or  Praetorian  Heir,  direct 
or  fideicommissary  Heir,  hercs  ex  asse,  or  heres  ex  parte, 
that  is  to  say,  the  sole  Heir,  or  he  who  is  Heir  with 
others.     The  Defendant  is : 
Who  is  1.  He  who  possesses  pro  herede;  that  is  under  the 

'  impression  that  he   is  the  Heir,   also  the  Universal 
Trustee  and  the  purchaser  of  the  Inheritance. 

2.  He  who  possesses  pro  possessore,  the  Praedo;  that 
is,  any  one  who  takes  Possession  of  the  Inheritance 
without  a  true  title  and  mala  fide. 

3.  The  Heirs  of  a  pro  herede,  or  of  one  pro  possessore 
possidens. 

4.  The  Fictus  Possessor. 
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5.  He  who  possesses  as  Surrogate  of  the  Inherit- 
able Property ;    here   the  maxim   introduced   by   the  •5'-  ^-  •^"- 
Senatus   ConsuUiim  Juventianum,   "Pretiiim  succedit  in 
locum  rei,  et  res  in  locum  pretii"  appHes.     The  evidence  ^vhattlle 
the   Plaintiff   has   to   adduce    has    reference    to   the  must  ^ 
following  points:  ^'^°^^' 

1.  As  to  the  death  of  the  Testator. 

2.  As  to  the  Delation  of  the  Inheritance. 

3.  Further,  that  the  object  sued  for  belongs  to  the 
Inheritance. 

A  Written  Testament  is  proved  by  publishing  the  How  a 
Testamentary  Record.     Should   the  Testament,  after  and  a 
the  death  of  the  Testator,  be  destroyed,  its  contents  Testament 
may  be  proven  by  other  means;  if  destroyed  before  his  ^^'^p^^''^'^- 
death,  it  will  be  necessary  to  prove  that  the  Testator 
did  not  know  of  its  destruction,  and  that  he  did  not 
intend  it.     Verbal  Testament  is  proved  by  depositions 
on  Oath  of  the  seven  Witnesses,  who  must  therefore 
be  all  living  at  the  time  of  its  probate.     The  object 
of  the  suit  is  the  surrendering  of  the  Property  belonging 
to  the  Heir,   cum  omnis  causa,  also  the  Surrogate  of 
such  Thing,  that  is  to  say,  that  which  stands  in  the 
place  of  another  Thing.     This  distinguishes  the  Here- 
ditatis  Petitio  essentially  from  the  Pici  Vindicatio. 

As  regards  the  Fruits,  it  is  necessary  to  distinguish  ^s  to 
between  the  bonce  fidei  Possessor  and  the  make  fidei  lor  Frmts. 
Possessor.  The  latter  is  answerable  for  all  Fruits 
before  the  litis  contestatio  or  issue,  fruchis  percepti  and 
percipiendi,  also  for  omnis  culpa;  he  is  likewise  answer- 
able for  casus  for  all  Fruits  gathered  subsequent  to  the 
time  of  the  litis  contestatio.  The  bonce  Jidei  Possessor 
is  hable   for  all  the  fructus  percepti  before   the  litis 
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contestatio,  from  which  he  has  derived  any  benefit;  and 
from  and  after  the  date  of  the  litis  contestatio,  for  fructus 
Claims  percipiendi  and  omnis  culpa.  How  is  it  in  regard 
Defendant  ^^  ^^^^  counter  Claims  of  the  Defendant?  He  has 
a  Claim  for  Compensation  and  for  all  Expenses  should 
he  have  been  a  home  Jidei  Possessor.  The  malm  fidei 
Possessor  claims  the  impensce  necessarice,  and  utiles, 
should  these  have  improved  the  Property.  The  pro 
herede  possidens  may  deduct  a  debt  of  the  Testator's 
which  is  owing  to  the  Possessor;  the  Praedo,  however, 
must  first  surrender  and  subsequently  make  good  his 
Demand.  Whatever  the  Possessor  has  paid  to  the 
Creditors  of  the  Inheritance,  or  to  Legatees,  he  may 
deduct  therefrom  should  he  have  been  a  bonce  fidei 
Possessor.  ThePraedo,  only  when  he  has  found  Security; 
but  whatever  has  been  paid  to  the  Heir  cannot  be 
reclaimed.  Pending  the  litigation  respecting  the 
Inheritance,  neither  the  petitor  nor  the  possessor  can 
institute  a  suit  on  account  of  the  Inheritance  against 
third  parties;  but  a  third  party,  as  a  Creditor  or  a 
Legatee,  may  sue  them  because  they  claim  to  be  Heirs. 

Possessory         o  '  ^  ^ 

legal  The  following  are  the  possessory  legal  Remedies  by 

RGrD,Gd.i8s 

of  the  Heir  meaus  of  wliicli  the  Heir  sues  for  the  Inheritance : 
Interdict-        1.  The  Interdictwu  quorum  honorum.     This  is  a  sum- 
ioT J?-u^™  i^ary  legal  Remedy  to  obtain   the   Possession  of  the 

Inheritance  without  deciding  the  legal  question  itself. 

The  Plaintiff"  is  he  who  claims  the  Bonorum  Possessio; 

the  Defendant  he  who  possesses  or  possessed  pro  herede, 

or  pro   possessore,    and    has  wrongfully  surrendered. 

The  recognition  or  agnition  of  the  Bonorum  Possessio, 

and  the  truth  of  the  Claim  upon  which  it  rests  must 

be  proved. 
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2.  The  Remedium  ex  lege  ultimatum,  Cod.  de  edicto  The 

.         .  Remedium 

Divi  Hadriani  tollendo.  He  who  has  been  instituted  (^e  edic^o 
Heir  by  a  Testament  having  no  visible  defect,  may  n^riani. 
by  virtue  of  the  Remedium'''-  obtain  the  Detention  of  the 
Inheritance  should  no  other  Person  under  a  special 
title  Sispro  cmptore,  or  donatore,  possess  the  Inheritance, 
or  provided  that  an  opponent  does  not  produce  an 
equally  perfect  Testament,  or  provided  the  time  of 
Prescription  has  expired,  f 

3.  The   Bonorum   Possessio    ex    edicto    Carhoniano.  ^onorum 

Possessioex 

When  the  minor  Child  of  a  Testator  has  his  descent  and  edicto  car- 
his  Eight  to  the  Inheritance  of  the  Testator  disputed,  he 
may  nevertheless  obtain  Possession  as  though  no  dispute 
had  arisen,  and  the  definitive  decision  as  to  the  matter 
in  dispute  must  be  deferred  until  his  majority,  except 
when  the  invariably  preceding  causcc  cognitio  proves 
that  the  Child  has  been  substituted.  Until  then  the 
Child  has  the  Possession,  and  receives  only  Alimony. 
The  administration  passes  to  that  party  who  finds 
Surety.  When  the  Impuhcs  does  this,  it  is  for  his 
advantage  since  it  has  the  effect  of  making  him  Defend- 
ant in  the  Action.  When  neither  side  will  provide 
Security,  a  Curator  named  by  the  Court  takes  Posses- 
sion. On  the  arrival  of  the  majority  of  the  Impubes, 
the  Bonorum  Possessio  ex  edicto  Carhoniano  terminates. 

4.  The  Missio  in  possessionem  ventris  nomine  consists  Missioin 
in  this,  that  the  pregnant  Widow  may  claim  a  pro-  ^mTenMs 
visonal  decree  entitling  her  to  the  Possession  of  the  "°''"'^'^- 
Inheritance  in  the  name  of  her  unborn  Child.     She 

has  the  Plight  of  Detention  and  receives  Alimony;  the 

*  He  is  in  possessionem  missus,  but  does  not  receive  Possession  proper. 
t  Other  objections  are  rejected  ad  separatum. 
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Bonorum 
Posscssio 
furiosi 
nomine. 


administration,  however,  is  conducted  by  a  Curator 
ventris.  Where  the  pregnancy  of  the  Woman,  or  the 
character  of  the  Descent  of  the  Kasciturus  is  disputed, 
a  causae  cognitio  is  instituted. 

5.  The  Bonorum  Possessio  furiosi  nomine.  The  insane 
Person,  Suus  heres,  acquires  the  Inheritance  left  him, 
ipso  jure;  but  in  the  case  of  an  Extraneus  heres,  the 
Curator  must  take  cognisance.  Should  the  Furiosus 
die  insane,  the  Inheritance,  in  the  event  of  there  being 
no  Quasi  pupillary  Substitute,  passes  at  the  very 
moment  of  his  death  to  the  nearest  intestate  Heirs  of 
the  Defunctus. 


The 

Alienator 
remains 
Heir. 


Section  XXXIV. — Of  the  Alienation  of  the  Inheritance. 

Von  Vangerow,  ss.  517,  518. 

Arndts,  s.  540. 

Puchta,  s.  521. 

Gliick,  XVI.,  309  et  seq.,  341  et  seq. 

Dig.  de  hereditate  vel  actione  vendita  (18,  4). 

Cod.  "  "  "         "  "       (4,  39). 

1.  2,  pr.  Dig.  h.  t. 

1.  2,        Cod.  h.  t. 

1.  5,        Cod.  h.  t. 

1.  16,  pr.  Dig.  de  pact.  (2,  14). 

An  Inheritance  that  has  been  acquired  may  be  alienated. 
But  even  after  Alienation  the  Alienator  remains  the 
Heir,  and  the  recent  Acquirer  can  only  exercise  the 
Right  of  a  third  Person,  that  is,  of  the  Heir.  He  has, 
however,  as  against  the  Debtor,  the  titiles  actiones,  and 
the  Hereditatis  petitio  may  be  instituted  against  him. 
The  Inheritance  passes  as  it  is :  hence  the  Vendor  does 
not  warrant  against  Eviction,  nor  against  latent  defects. 
Should  the  Jus  accrescendi  arise,  the  purchaser  takes 
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the  accruing  Portion,  unless  the  intention  of  the  con- 
tracting parties  demonstrates  that  it  was  not  so  intended. 
Obhgations  and  Rights  that  have  been  extinguished  by 
Merger,  or  Confusion,  the  Purchaser  must  make  good 
to  the  Vendor,  or  reinstate  him  in  tlie  same  position. 
As  for  exam2:)le,  in  the  case  of  Servitudes. 

Section  XXXV. — General  Rules  regarding  Legacies. 

Von  Vangerow,  ss.  519 — 547. 

Arndts,  ss.  541 — 579. 

Puchta,  ss.  522—552. 

Gai.  Comm.  II.,  191—193,  198,  199,  201,  202,  209,  216,  235, 

286,  238,  239,  241,  242,  243,  244,  245. 
Gliick,  XVIII.,  259;  XLIV.,  1,  et  seq.,  311  et  seq.;  XLV. 
Instit.  de  legatis  (2,  20). 
Dig.  de  legatis  et  fidecommis.  XXX. — XXXII. 
Cod.  "       "      (6,  37). 
"    de  fideicommissis  (6,  42). 
"     communia   de  legatis  et  fideicommissis,  et  de  in  rem 

missione  tollenda  (6,  48). 
Ulpianus,  XXIV.,  XXV. 

1.  8.,  Dig.  si  quis  omissa  causa  testamenti  ab  intestato  (29,  4). 
1.  un.,  s.  11,  Cod.  de  caduc.  toll.  (6,  51). 
Instit.  de  codicillis  (2,  25). 
Dig.  de  jure  codicillorum  (29,  7). 
Cod.  de  codicillis  (6,  41). 
1.  32  (ult.),  Cod.  de  fideicommissis  (6,  42). 
Dig.  quando  dies  legator,  vel  fideicomm.  cedat.  (36,  2). 
Cod.  quando  dies  legati  vel  fideicommissi  cedit.  (6,  53). 
Dig.        "         "    ususfructus  legati  cedat.  (7,  3). 
1.  1,  Cod.  comm.  de  legat.  et  fideic.  (6,  43). 
Dig.  ut  in  possessionem  legatorum  s.  fideicommissorum  causa 

esse  liceat  (36,  4). 
Cod.  ut  in  possessionem  legat.  s.  fideic.  causa  mittatur,  et 

quando  satis  dari  debeat.  (6,  54). 
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Dig.  ut  legatorum  s.  fideicommissorum  causa  caveatnr  (36,  3). 

Dig.  quod  legatorum  (43,  3). 

Cod.     "  <'  (8,  3). 

Instit.  de  lege  Falcidia  (2,  22). 

Dig.  ad  leg.  Falcidiam  (35,  2). 

Cod.  "     "  "  (6,  50). 

Dig.  de  his  quae  pro  non  scriptis  habentur  (34,  8). 

"     de  regula  Catoniaua  (34,  7). 
Instit.  de  ademtioue  et  translatione  legatorum  (2,  21). 
Dig.  de  adimendis  vel  transferendis  legatis  (34,  4). 

Only  one  In  ancient  Rome,  before  the  time  of  the  Emperors, 
Legacy  in  there  WES  oiilj  One  kind  of  Legatiun ;  but  under  the  Em- 
R^nu"^  pii'^  there  arose  a  second  species  denominated  Fideiconi- 
missum.  The  latter  mode  of  Bequest  had  existed 
during  the  period  of  the  Repubhc ;  but  it  possessed  no 
legal  validity.  It  was  simply  what  the  term  etymolo- 
gically  implies,  a  charge  imposed  upon  a  man's  con- 
science. In  the  time  of  Augustus,  however,  it  became 
a  legal  Institute,  and  from  the  reign  of  this  Emperor 
till  that  of  Justinian,  Legata  and  Fideicommissa  existed 
side  by  side  with  each  other;  the  former  as  Legacies 
given  by  the  Jns  civUe,  and  the  latter  as  compulsory 
Bequests  made  by  virtue  of  the  Jus  (jentium.  Like  other 
legal  Institutions  of  Roman  Jurisprudence,  Lcijata  as 
based  upon  the  Jus  civile  were  regulated  by  strict  and 
precise  forms,  but  while  this  was  the  case  they  had  a 
free  and  enlarged  sphere  of  operation.  On  the  other 
hand  Fideicommissa,  though  less  strict  in  their  form  of 
inception,  were  far  more  limited  in  their  scope  and 
operation.* 

In  regard  to  Legata  by  the  Ancient  Law,  they  were 
required  to  be  inserted  either  in  a  Testament  or  in  a 

•  Gai.  Comm.,  Tomkins  and  Lemon's  edit.,  pp.  367 — 374,  405 — 410. 
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confirmed  Codicil,  and  further,  it  was  only  the  Heres 
scriptus  not  the  Heres  legitimns  that  could  be  burdened 
with  Legacies.  In  this  early  period  as  we  learn  from 
Gains,  there  were  four  kinds  of  these  strict  Legata, 
"Legatorum  utique  genera  sunt  quattuor  aut  enim  per 
vindicationem  legamus,  aut  per  damnationem,  aut  sinendo 
modo,  aut  per  praeceptionem."*  In  regard  to  Fidei- 
commissa,  the  rule  originally  was,  that  they  might  be 
made  in  any  form;  at  a  later  period,  however,  they 
came  to  be  inserted  in  an  unconfirmed  Codicil;  but  no 
verba  sollennia  were  required,  and  every  Person  compet- 
ent to  take  Property  from  the  Testator  might  be 
burdened  with  Fideicommissa.  For  the  realization  of  a 
Fideicommissum  there  could  be  no  Vindicatio,'  no  Con- 
dictio,  but  simply  a  Persecutio,  which  took  place  by 
means  of  a  cognitio  extraordinaria.  Finally,  there  was 
not  required  for  a  Fideicommissum  the  Testamenti /actio, 
either  activa  or  passiva,  whilst  for  a  Legacy  both  of 
these  qualifications  were  absolutely  indispensable. 

The  marked  distinctions  subsisting  between  Legata  The  dis- 
and  Fideicommissa   had  in  many  respects  been  taken  hTtVeen^ 
away   long   before   the   time    of  Justinian.      Legata,  ^JH^^^^ 
through  the  Senatus-consultum  Neronianum  and  the  mism 

^  .  abohsned 

legislation  of  Constantine  which  abolished  the  necessity  by  Jus- 
for  verha  sollennia,  came  much  nearer  to  Fideicommissa, 
whilst  the  requirements  needed  iov  FideicommissahYOUght 
them  into  much  closer  resemblance  with  Legata;  so 
that,  at  the  time  of  Justinian  the  gap  that  divided 
the  two  kinds  of  Bequest  had  been  greatly  narrowed. 
The  final  step  which  abolished  all  distinction,  was 
taken  by  this  Emperor,  an  account  of  which  will  be 

♦  Gai.  Comm.,  II.,  s.  192. 
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The  found   in   the   Code.*      In   the   Institutes,    Justinian 

quoted,  remarks,  "  Observing  that  the  Ancients  confined  Lega- 
cies within  strict  rules,  but  accorded  greater  latitude  to 
Fideicommissa  as  arising  more  immediately  from  the 
wishes  of  the  deceased,  we  have  thought  it  necessary 
to  make  all  Legacies  equal  to  Gifts  in  Trust,  so  that  no 
difference  really  remains  between  them."f  It  was  in 
this  way  that  a  perfect  exequatio  took  place,  resulting 
in  the  production  of  only  one  kind  of  Bequest.  The 
new  institution  deriving  its  elements  from  the  principles 
regulating  both  Legata  and  Fideicommissa.  It  is  quite 
erroneous  to  suppose  that  either  the  one  or  the  other 
of  the  older  modes  of  Bequest  prevailed  as  the  rule 
^' id  quod  pinguior  est,"  controlled  the  new  institution. 
For  example,  according  to  the  theory  of  Fideicommissa 
we  have  stated,  that  the  only  Remedy  originally  provided 
was  a  Perseeutio;  but  as  in  a  Legatum  the  Ownership 
was  transferred,  the  Legatee  was  entitled  to  the  pro- 
prietary Actions.  Now,  in  the  Modern  Roman  Law, 
when  Property  is  left  precative,  the  theory  of  Legata  is 
The  Jus    held  to  apply.     By  the  Ancient  Law  the  Jus  accrescendi 

QjCCTCSCClxd't  

now  appii-  did  uot  apply  to  Fideicommissa;  but  now,  since  the  more 
Fideicoli-  favourable  view  is  always  to  prevail,  such  Bequests  are 
jnissa.  entitled,  just  as  much  as  Legata,  to  the  Jus  accrescendi. 
The  ruling  principle  is,  that  the  Bequest,  of  whatever 
nature  it  may  be,  is  to  be  construed  so  as  to  confer 
the  greatest  benefit  on  the  Person  entitled.  In  the 
thirty-first  and  thirty-second  Books  of  the  Pandects 
we  find  both  kinds  of  Bequests  are  treated  under  the 
same  Rubric,  "  De  legatis  et  fideicommissis." 

*  1.  2,  Cod.  Comm.  dc  leg.  et  tideicomm.  (6.  43). 
t  s.  3,  Instit.  de  legatis  (2,  20). 
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A  Legacy  is  defined  as  the  Appointment  of  a  Singular  Definition 
Succession  in  the  Estate  of  a  Defanctus.  The  Per-  Legacy. 
sons  that  present  themselves  to  our  notice  in  every 
Legacy  are:  The  Testator,  the  Oneratus  or  Party 
burdened,  and  the  Honoratus  or  Beneficiary.  In  the 
first  place  it  is  to  be  observed  that  every  Person  who 
intends  to  make  a  Bequest  must  possess  the  Tcstamenti 
f actio  activa.     The  Persons  who  may  be  charged  with  who  may 

T  •  he  bur- 

Legacies  are:  denedwith 

1.  The  Heirs  and  the  Person  who  stands  in  heredis  ^^^e^^y- 
locu. 

2.  The  Person  who  has  been  remembered  by  the 
Testator  conditionis  implendce  causa. 

Whilst,  however,  the  Persons  just  mentioned  may  be  Upomvhat 
burdened  with  Legacies,  the  following  exceptions  must  cannorbe 
be  carefully  noted:  ™p°''^- 

1.  The  Legitimate  Portion  cannot  be  burdened. 

2.  Upon  that  which  is  given  no  burden  can  be 
imposed.  A  Thing  can  only  be  burdened  when  it  is 
required  to  be  surrendered  in  consequence  of  a  sum 
of  money  having  been  given,  and  when  the  sum  of 
money  has  been  accepted  under  this  understanding. 

3.  The  Pupillary  Substitute  can  only  be  burdened, 
in  as  far  as  he,  or  the  Imputes,  is  instituted  Heir  in 
the  paternal  Testament. 

To  the  question,  who  is  burdened  in  a  concrete  case  ?  The  bur- 
it  may  be  said  in  reply  generally,  that  the  Heirs  are  ^pon^he 
answerable  pro  rata.     Such  is  the  case  when  the  Tes-  Heirs i^ro 
tator  has  not   specially  indicated  them,  or  has  only 
burdened  some  one,  but  not  all,  and  has  not  in  any  exact 
mode  determined  their   respective  relations.     When, 
on  the  other  hand,  he  has  mentioned  all  the  Heirs 
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separately,  and  has  named  them  as  being  burdened, 
the  bm'den  has  to  be  divided  ui  capita  or  by  heads. 
Who  is  the      The  Honovafus,  or  Beneficiary,  maybe  any  Person 

Honoratus.  .  i       p  ,1         m  •    /-       •  •  mi 

who  IS  possessed  ol  the  lestamenti  f actio  activa.  The 
Parties  burdened  are  hable  in  solidum  in  the  case 
of  objects  that  are  indivisible,  and  those  alter- 
natively burdened  are  regarded  as  Correal  Debtors. 
The  Honoratus  in  a  concrete  case  is  the  party  upon 
whom  the  Testator,  by  an  expressed  intention,  has 
conferred  a  benefit ;  and  even  the  Heir  himself  may  be 
benefited  by  the  bequest  of  a  Legacy.  When  the 
Testator  has  named  certain  Persons  in  his  Will  as 
those  who  are  to  be  burdened  with  the  Legacies,  it  is 
Preiegacy.  an  Ordinary  Testament.  Should  he,  however,  not  have 
named  such  Onerati,  the  notion  of  a  Preiegacy  arises. 
But  as  the  Heir  cannot  pay  himself  a  Legacy,  he  only 
takes  the  Portion  which  the  co -Heirs  contribute  as 
Legatee ;  and  the  Portion  by  Confusion  or  Merger  falls 
to  him  as  Heir.  This  latter  Portion  he  must  reckon  in 
the  Qiiarta  Falcidia  and  Trehelliana;  he  must  also, 
when  he,  as  Fideicommissarius,  restores  the  Inheritance, 
restore  this  Portion;  and  should  he  have  co-Legatees, 
the  same  accrues  to  the  co-Legatees.  Should  the 
Prelegatee  not  acquire  the  Inheritance  because  he  dis- 
claims it,  or  because  he  abstains  from  it  as  a  Suns,  or 
because  he  has  lost  his  Portion  on  the  ground  of  some 
indignity,  he  then  acquires  the  whole  of  the  Preiegacy. 
Should,  however,  the  Prelegatee  die  before  entering 
upon  the  Inheritance,  or  after  the  time  that  the  Legacy 
has  been  acquired,  he  only  transmits  to  his  Heirs  the 
Portion  that  does  not  become  merged.  These  rules 
are,  according  to  Yon  Vangerow,  to  be  laid  down  only 
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as  presumptions  of  the  Condition,  Si  heres  noii  fiierit. 
By  the  Disclaimer  of  the  Inheritance  this  Condition  is 
fultilled;    but   when   the    Prelegatee   dies   before   the 
Acquisition   of  the   Inheritance,    he   is  said  to    have 
died  pendente  conditione,  and  hence  he  loses  the  con- 
ditioned Portion   accruinpf  to    the   Preleo^atee.      The  The  Action 
Action  by  which  the  Prelegacy  is  enforced,  is  the  Actio  Preiegacy. 
familice  herciscundce.      The  Person  making  the  Bequest 
may  also  so  dispose  that  several  Persons  shall  take  the 
same  object,  one  after  the  other.     Such  a  Legacy  is  successive 
termed  a  Successive  Legacy;  and  when  this  Disposi- 
tion has  been  made  in  favour  of  the  family  of  the 
founder,  it  is  termed  a  Family  Fideicommissum,  or  a 
Family  Testamentary  Trust.     Belonging  to  the  family 
are  the  Descendants  of  the  Person  to  whom  the  Legacy 
is  bequeathed,  whether  they  be  those  of  the  Testator 
himself,  or  of  any  other  Person ;  and  only  failing  such 
Persons,   the    Sons-in-law  and   the  Daughters-in-law 
succeed.      The  number  of  cases  of  Restitution   may  pidewom- 
be  limited;    but  when  they  are  unlimited  in  number,  ^"rpetuum. 
the  Legacy  is  termed  a  Fideicommissian  perpetmim,  or  a 
Family  Testamentary  Trust    in  perpetuity.     This   is 
what  is  now  understood  in  Germany  by  a  Family  Fidei- 
commissum.     The  order  of  the  Succession  to  a  Legacy 
may   be    predetermined    by  the    founder.     When   he 
has  not  defined  it,  the  choice  is  given  to  each  succes- 
sive Legatee  to  appoint  a  Successor  from  the  parties 
entitled,  and  should  they  fail  to  do  so,  the  Intestate 
Heirs  succeed.    Several  Persons  who  are  equally  nearly  Siiccession 
related  to  the  Testator  take  the  Family  Testamentary  Testament- 
Trust  jointly,  and  the  division  is  made  in  capita  when  '^^^'  '^™^*' 
the  founder  has  not  otherwise  appointed.     Should  a 
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Possessor  undertake  to  alienate,  the  next  nearest  Per- 
sons entitled  step  into  his  place.  When  the  parties 
so  agree,  the  Fideicommissum  is  destroyed;  but  when 
only  a  part  of  those  entitled  have  thus  agreed,  in 
this  case  those  only  who  concur  sacrifice  their  Right. 
In  the  case  of  involuntary  Alienation  (Bankruptcy), 
the  parties  entitled  must  allow  the  purchaser  to  remain 
in  Possession  until  the  death  of  the  vendor. 
"wimt  Every  kind  of  Thing  whatever  may  be  the  object  of 

may  be  the  SL  Legacy,  provided  that  it  is  not  a  Thing  extra  com- 
LeSy°  ^  mercium,  and  that  it  does  not  belong  to  the  Legatee 
at  the  time  of  the  making  of  the  Bequest.  Things 
may  be  extra  commercium  omnium,  or  extra  commercium 
legatarii.  It  does  not  damage  the  Legacy  if  they  stand 
only  extra  commercium  onerati.  The  exceptions  to  this 
rule  are  the  following: 

1.  When  a  Thing  is  bequeathed  subject  to  a 
Condition,  and  pendente  conditione  it  is  brought  in 
commercio. 

2.  When  the  Legatee  pendente  conditione  has  lost 
the  Ownership  of  the  Property.*     When  the  Legatee 
does  not  acquire  the  Thing  in  consequence  of  the  rule 
cited,  he  cannot  claim  its  estimated  value. 
HowLega-      Dispositlous,  as  above  explained,  may  be  made: 
brniTdJ.        1.  By  Testament. 

2.  By  an  informal  Declaration  addressed  to  the 
party  burdened,  the  so-called  OYalFideicommissum,\7]iich. 
must  be  verified  by  a  confirmatory  Oath.  In  the  first 
place,  the  Legatee  cited  takes  the  Oath  of  Calumny; 
then  the  party  burdened  swears  the  Oath  of  Delation. 
No  other  modes  of  proof  exist. 

*  His  Ownership,  for  example,  might  he  only  a  Dmniniuin  revocabile. 
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3.  By  Codicil.     By  a  Codicil  is  to  be  understood  a  Definition 
Testamentary  Disposition,  in  which  no  direct  Heir  is  di:  Eeqixi- 
appointed.      That    it   may  have   legal    efficacy,   the  ^^^'^^  ^'^"^^ 
observance  of  Testamentary  solemnities   is  required; 
but  five  Witnesses  suffice.     No  special  form  is  needed 
for  the  CodiciUi  testamento  confivmati,  because  these  are 
regarded  as  integral  portions  of  the  Testament  which 
confirms    them.      Testamentary   privileges    are    also 
available  for  the  Codicil.  As  Witnesses  for  its  execution, 
even  Legatees  may  be  called.     But  seahng  the  docu- 
ment by  the  Witnesses  is  not  required,  nor  the  signature 
of  the  Person  who  makes  the  Codicil.     Thus  there  Difference 
exists  a  manifest  difference  between  a  Testament  and  a  Testament 
Codicil,    equally   as    regards   their   matter,  and   their  J^'Ji^n 
form.      Hence  it  may   happen  that   a  Testamentary 
Disposition  which  is  invalid  as  a  Will,  may  be  vahd  as 
a  Codicil.    In  order,  however,  to  effect  this,  it  is  neces- 
sary to  employ  the  Codicillary  Clause.     If  this  is  done, 
a  Codicil  may  exist  even  in  the  case  where  the  Testa- 
ment becomes  void  by  reason  of  the  omission  of  the 
Necessary  Heirs. 

In  reference  to  the  Acquisition  and  the  Payment  i>ies  Ugat; 
of  a  Legacy,  the  Romans  employed  two  expressions,  venit. 
They  say  ^^Dies  legati  cedit"  when  they  wish  to  denote 
that  the  time  of  the  Acquisition  has  arrived ;  they  say 
"Dies  legati  venit"  when  they  wish  to  express  that  the 
time  for  its  Payment  has  come.     The  Legacy  is  regu- 
larly acquired   at   the   moment  of  the  death  of  the 
Testator,   save  when  a  highly  personal  Eight  is  the 
object  of  the  Legacy,  or  when  the  Legacy  is  condi- 
tional.    Should  the  Legatee  die  pendente  conditione,  the  Avoid 
Legacy  becomes  void.      On  the  other  hand,  should  he  ^^°^^^'- 

u 
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once  have  acquired  the  Legacy,  he  then  transmits  it 
to  his  Heirs. 

The  above  rule  suffers  no  exception  where  the  In- 
stitution of  an  Heir  is  conditional,  or  the  Legacy  is 
imposed  or  charged  upon  a  Substitute,  or  a  pupillary 
When  the  Substitute.     The  time  of  a  Legacy  becoming  due  is,  as 
comes  due.  the  rule,  the  period  of  the  Heredltas  adita:  except  in 
the  case  of  a  Conditional  Legacy,  for  in  this  case  the 
rule  is   Pendente  conditione  dies  legati  nee  cedere,    nee 
venire  potest ;  except  also  in  the  Legatum  sub  die  certo;*' 
and  in  the  case  of  a  Legacy  where  another  Person 
is  burdened  as  the  direct  Heir.f     The  Acquisition  of 
the  Legacy  takes  place  ipso  jure,  but  it  may  be  ex- 
There  is     eluded  by  Repudiation.     But  neither  Agnition,  that  is, 
Agnition    Acccptanco,  uor  Repudiation  can  take  place  before  the 
diatSir^    arrival  of  the  dies  venicns.    Again,  neither  partial  Agni- 
Sfr^  *^®  tion  nor  partial  Repudiation  is  admissible.    Further, 
veniens.      Repudiation  once  made  cannot  be  revoked. 

The  Acquisition  of  a  Legacy  is  something  quite 
different  to  the  Acquisition  of  the  Right  which  con- 
stitutes the  object  of  the  Legacy.     When  this  is: 

1.  Property,  or  a  Jus  in  re,  found  in  the  Estate  of 
the  Testator,  or  in  that  of  the  party  burdened,  the 
Legatee  acquires  the  Property  intended  for  him,  or  the 
Jus  in  re,  at  the  very  moment  that  the  dies  legati  venit. 

2.  If  it  be  an  Obligation,  the  Legatee  is  regarded 
from  that  moment  as  the  Assignee.  Between  the 
party  burdened  with  the  Legacy  and  the  Legatee  there 
exists  a  Quasi  Contract  which  renders  the  Oneratus 
liable  for  the  performance,  and  makes  him  answerable 

*  The  dies  cedens  is  not  deferred. 

t  The  party  burdened,  Substitute,  etc.,  must  first  receive  his  Portion. 
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for  dolus  and  culpa  lata.  Fruits  and  Interest  must  be 
accounted  for  and  paid,  except  in  the  case  oiLegata  ad 
pias  caiisas,  from  the  time  that  the  Oneratus  is  charge- 
able with  delay  (mora). 

For  the  enforcement  of  his  Claim  the  Legatee  has  Remedies 
the  following  Legal  Remedies :  Legatee. 

1.  In  the  case  of  a  bequeathed   Species   testatoris  ^^^^o  ^''^ 

...  rem. 

propria,  the  Legatee  has  an  Actio  in  rem. 

2.  On  the  OTound  of  a  Quasi  Contract  he  has  an  Actio  ^'^^^o  ex 

n    T  •  testamento. 

in  personam,  the  so-called  Actio  ex  testamento. 

3.  Since  the  Beneficiary  has  a  Mortgage  on  the  ^<^*'^°  ^^y- 
Estate  of  the  Oneratus,  he  has  also  a  Eight  to  avail 
himself  of  the  Actio  hypothecaria. 

4.  He  has  further  the  Right  to  demand  the  Security,  cauUo 

,  n         ■      1  7  1  Icfjatorum, 

known  as  Lautio  legatorum  servanaorum  causa,  when  d;c. 
immediate  performance  is  unnecessary.  Security  need 
not  be  given  when  the  Parents  or  the  Fiscus  are  bur- 
dened, nor  if  the  parties  charged  be  exempted  by  the 
Testator.  Should  default  be  made  in  providing  Secu- 
rity, the  Beneficiary  is  entitled  to  enter  upon  the  Goods 
inherited  by  the  Oneratus,  and  should  the  Oneratus, 
notwithstanding  such  entry,  and  after  the  lapse  of  a 
period  of  six  months,  still  be  in  default,  a  3Iissio  ex 
secundo  decreto  takes  place,  which  comprises  the  Estate 
of  the  Oneratus  himself,  and  further  permits  the  Per- 
ception, as  it  is  termed,  of  the  Fruits. 

On  the  other  hand,  the  Oneratus  has  the  following  TheEights 

"D"    X^i-  of  the 

XllgntS  :  Oneratus. 

1.  He  may  claim  Compensation  for  expenses. 

2.  He  may  claim  that  all  Real  Rights  that  have 
become  extinct  by  Confusio  shall  be  resuscitated. 

3.  That  the  Honoratiis  shall  find  Security  when  the 
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Legacy  has  been   bequeathed   subject   to  a  negative 
Conditio  potestativa,  or  ad  tenipus. 
Interdict-        4.  He  has  the  Interdictum  Quorum  Legatoriim  against 
Quorum     the  Legatee,  who,  before  the  Heir  takes  Possession  of 
tgato7u,n  ^^^^  object,  himself  seizes  the  Possession  of  it.     This 
Interdict  also  Hes  against  his  Successor,  as  also  against 
the  party  who  has  entered,  but  who  refuses  to  relinquish 
the  Detention,  though  the  ground  upon  which  the  De- 
tention was  based  has  ceased  to  exist. 
The  5.  He  has  the  important  Right  of  the  Qiiarta  Fed- 

Faicidia.  ddia.  It  is  an  established  rule  that  the  Testator  shall 
not  bequeath,  as  Legacies,  more  than  three-fourths  of 
his  Property;  that  one-fourth,  termed  the  Quarta Faici- 
dia, shall  be  deducted  from  the  Legatees  pro  rata,  and 
remain  for  the  benefit  of  the  Heir.  The  Right  to  this 
deduction  appertains  to  every  direct  Heir;  not,  how- 
ever, to  the  Legatee,  nor  to  the  Universal  Testamentary 
Trustee  (Universalis  fideicommissarius).  In  the  case  of 
several  Heirs,  each  must  preserve  intact  his  Fourth  of 
computa-  the  Inheritance.  The  problem,  how  to  compute  this 
Quarta  fourth  part  where  several  Portions  unite  in  one  and  the 
same  Person,  is  to  be  solved  as  follows : 

1.  When  the  union  has  been  produced  by  accident, 
as  when  one  co-Heir  inherits  another,  a  Fourth  is 
deducted  from  each  Portion. 

2.  When  the  union  has  been  so  brought  about  that 
several  Portions  are  bequeathed  to  the  Heir,  by  the  side 
of  each  other,  conditionally  and  unconditionally,  the 
Fourth  part  is  deducted  from  the  combined  Portions. 

3.  The  same  rule  holds  good  when  the  combination 
is  consequent  upon  a  vulgar  Substitution,  for  this  is 


Faicidia. 


to  be  regarded  as  a  conditional  Institution. 
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4.  When  the  union  has  been  brought  about  by  a 
pupillary  Substitution,  it  is  necessary  to  distinguish: 
a.  Whether  Legacies  are  imposed  upon  the  instituted 
Pupil  and  the  Substitute,  or  upon  the  Pupil  alone,  or  upon 
the  Substitute  alone;  in  these  instances,  the  Fourth  is 
deducted  from  the  paternal  Inheritance;  h.  Should  the 
Pupil  be  disinherited,  and  the  Substitute  instituted, 
the  Fourth  is  still  deducted  from  the  paternal  Inherit- 
ance ;  c.  When  to  a  Pupil  his  co-Heir  has  been  sub- 
stituted, and  Legacies  have  been  imposed  on  the  latter 
as  Suhstitutus  or  Institutus,  in  this  case  the  Fourth  is 
deducted  from  the  combined  Portion  ;  cL  If  Legacies 
have  been  imposed  upon  the  Pupil  and  the  co-Heir  in  a 
similar  case,  it  depends  whether  the  co-Heir  has  been 
burdened  as  a  Suhstitutus  or  as  an  Institutus.  In  the 
first  case,  the  Legacies  are  computed  together,  and  in 
respect  to  that  which  has  been  imposed  upon  him 
as  Suhstitutus;  the  freely  instituted  Portion  is  also 
liable  to  contribute.  The  Legatees,  however,  of 
the  Pupil  cannot  take  any  advantage  of  this  Por- 
tion. In  the  second  case,  when  the  Portion  of  the 
Pupil  has  been  overburdened,  the  Fourth  is  certainly 
deducted  from  this,  and  when  the  Portion  of  the 
co-Heir  is  overburdened,  a  summation  of  the  Legacies 
of  the  Portions  is  made.  The  Necessary  Heir  is  per- 
mitted by  the  Canon  Law  first  to  deduct  the  Legitimate 
Portion,  then  from  the  remainder  to  deduct  the  Fourth 
part. 

The  Persons  from  whom  the  Fourth  part  is  deducted  J'lom 

whom  the 

are  the  Legatees,  the  Testamentary  Trustees,  and  the  Quarta  is 
Donees  mortis  causa.     Donations,  however,  made  inter 
vivos  are  exempted.     The  computation  of  the  Fourth 
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must  be  made  at  the  very  moment  of  the  death  of  the 

Testator,  and  in  the  following  manner  : 

The  Pro-        1 .  The  Property  left  by  the  Defuiictus,  after  deducting 

must  be     debts,  must  be  valued  in  money.     Things  according  to 

inoney/"    their  Ordinary  value ;  Obligations  that  are  doubtful  in 

consequence  of  Insolvency,  etc.,  are  set  apart,  but  the 

Heir  must  find  Security.     In  the  case  of  Obligations 

already  due,  Interest  for  delay  is  to  be  deducted. 

Legacies         2.  Tlio  amouut  of  tlio  Leofacics  must  be  similarly 

also  must  ,   ,  .    "  "^ 

be  valued,  valuod.  Conditional  Legacies,  however,  are  not  reck- 
oned; Legacies  due,  according  to  their  present  value; 
in  like  manner.  Rent  charges  for  life.  In  the  case  of 
other  Rents,  the  Capital  has  to  be  reckoned  at  an 
Interest  of  four  per  cent. 

3.  The  Heir  must  include  in  the  Fourth  that  which 
he  has  received  titido  univcrsaU;  hence  he  is  not  required 
to  bring  Legacies  into  the  account. 

Remedies        4.  The  deduction  takes  place  pro  rata.     The  Heir 

for  the       is  entitled  at  once  to  make  the  deduction.     Should  he, 

^^^'        however,  have  omitted  to  do  this,  and  thus  have  paid 

too  much,  he  can  avail  himself  of  the  Condictio  indebiti, 

the  Interdictum  quod  hgatorum,  the  Actio  de  dolo,  an 

Actio  in  factum,  in  order  to  protect  himself. 

When  the       The  Falcidiau  Fourth  is  o^enerally  not  deducted : 

Quarta 

Faicidia         1.  In  tlio  case  of  the  Testament  of  a  Soldier, 
deducted.        2.  When  the  Testator  forbids  the  deduction. 

3.  When  the  Heir  loses  the  deduction  by  his  failing 
to  make  an  Inventory. 

4.  When  the  Heir  renounces  or  disclaims  it. 

In  some         The  Fourtli  is  not  deducted  in  the  following  instances 
gr^fi'"^"  of  Special  Legacies: 

1.  In  the  case  of  Legata  ad  pias  causas. 
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2.  In  that  of  Lcgata  dehlti. 

3.  In  the  case  of  a  Legacy  that  is  calculated  upon  a 
Legitimate  Portion. 

4.  When  a  Bequest  is  made  of  a  Thing  of  which  the 
Alienation  is  prohibited.  When  privileged  and  non- 
priyileged  Legacies  concur,  the  Heir  may  in  regard  to 
such,  look  to  the  latter  should  the  former  not  yield 
what  he  demands. 

A  Legacy  fails  either  for  intrinsic  reasons  or  because  wheu  a 
the  Testament  in  which  it  is  created  falls  to  the  ground.  faUs. 
In  the  following  cases,  however,  the  Legacy  is  upheld 
although  the  Testament  fails : 

1.  When  the  instituted  Heir   in  fmuclem  leqatorum -^  legacy 

/  '^       ^.        is  upheld 

disclaims  the   Testamentary   Inheritance.    -  The  Dis-  if  the  Heir 
claimer  of  the  Inheritance  resembles  the  non-fulfilment  )>-ot4™^ 
of  a  potestative  Condition,   the    non-Agnition   of  the  ^''"^^^• 
Bonorum  Possessio.     Whenever  the  party  disclaiming 
an  Inheritance  subsequently  acquires  it,  or  a  part  of 
it,  but  by  a  different  title;  for  example,  as  Heir  by 
Intestacy,  or  when  he  has  received  a  price  for  his  Dis- 
claimer, the  Legatee  may  bring  an  Action  against  him, 
or  against  any  third  Person  in  Possession. 

2.  When  the  Testament  has  been  made  by  the 
Testator  under  the  erroneous  belief  that  he  had  no 
Heirs  by  Intestacy,  and  the  Testament  on  account 
of  such  error  becomes  void. 

3.  When  the  Inheritance  as  a  vacans  reverts  to  the 
Fiscus. 

4.  When  the  Testament  remains  in  force  by  way 
of  Codicil,  and  the  Codicillary  Clause  has  been  added 
to  it. 

The  other  reasons  which  render  a  Legacy  invahd  are 
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otiici-  Yva-  cither  such  as  have  existed  from  the  very  commence- 
maice  a      ment,  or  such  as  have  arisen  subsequently.     A  Legacy 
voKr^      is  void  from  the  commencement,  when  some  essential 
requirement  was  wanting  at  the  time  it  was  made. 
The  rule    In  tliis  case  the  important  rule  of  Cato  applies,  "Quod 
ab  initio  vitiosiuu  est,  tractn  tcmporis  convatescere  nequit. 
In  other  words,  the  Testament  that  would  have  been 
invalid  if  the  Testator  had  died  immediately  after  its 
execution,  remains  invalid  even  if  the  Testator  should 
die  at  a  later  period,  and  the  original  grounds  for  the 
invalidity  of  the  Testament  should  have  ceased  to  exist 
during  his  lifetime.    Suppose,  for  example,  the  Testator 
had  bequeathed  imre,  a  Bes  extra  coinmercium,  and  at  a 
later  period  this  fatal  defect  in  the  Legacy  was  remedied. 
The   rule,   however,   does   not  apply  to    Conditioned 
Legacies,  nor  to  Legacies  the  dies  cedcns  of  which  first 
occurs  at  the  moment  of  Entry  upon  the  Inheritance. 
Subsequent     Invalidity  which  takes  place  at  a  subsequent  period 
may  have  its  cause : 

1.  In  an  Ademtio,  that  is,  in  the  Revocation  of  the 
Legacy,  which  may  be  informal,  or  even  conjectural, 
in  the  case  of  the  Alienation  of  the  Thing  bequeathed 
after  animosity  between  the  Testator  and  Legatee  has 
arisen. 

2.  In  a  Translatio,  that  is,  in  some  alteration  made 
with  the  Legacy,  whereby,  indeed,  the  requisites  of  the 
datio  alone  could  have  been  fulfilled.  This  may  take 
place  in  various  ways;  as,  for  example,  the  Legacy 
may  be  given  to  a  third  Person,  or  another  object 
may  be  substituted  in  its  place,  or  its  performance 
may  be  imposed  upon  some  other  Person. 

3.  By  the  failure   of  the  Oneratus,  or  rather  when 
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the  Portion  burdened  passes  to  another  in  consequence 
of  the  Succcssio  ordiiiuiii  ct  graduum. 

4.  By  the  faikire  of  the  Beneficiary,  in  consequence 
of  his  death  before  the  dies  cedeiis,  or  upon  his  becom- 
ing incapacitated,  or  because  he  has  repudiated  the 
Legacy,  or  the  Conditio  becomes  deficit. 

5.  In  a  change  that  has  been  effected  in  the  object 
left  as  a  Legacy  ;  as  when  the  object  physically 
perishes,  or  becomes  extra  commercium,  or  suffers  a 
Specification.  If  this  emanates  from  the  Testator,  it 
becomes  a  quacstio  facti,  whether  the  Legacy  has  expired 
or  not. 

6.  In  the  case  of  a  Concursus  causarum  lucrativarum ; 
that  is,  where  the  Legatee  receives  the  devised  object 
from  another  quarter  ex  lucrativa  causa. 

Thus  when  a  Legacy  fails  from  one  cause  or  an- 
other, the  Substitute  obtains  it ;  if  there  be  neither  a 
Substitute  nor  a  CoUegatarius  conjunctus,  it  remains 
with  the  Oncratus.  Should  there,  however,  exist  a 
Conjunctus,  the  J^is  accrescendi  takes  place.  This  Right 
is  only  possessed  by  the  Re  conjuncti,  and  they  possess 
it  in  the  following  manner: 

1.  Re  et  verbis  conjuncti;  as,  "I  bequeath  to  A  and 
B  the  fundus."  These  have  the  preference  before  mere 
Re  conjuncti,  but  must  bear  the  Onus  with  the  accruing 
Portion. 

2.  Re  conjuncti  acquire  ipso  jure,  and  they  need  not 
undertake  the  Onus  of  that  which  fails. 

Section  XXXVI.^ — Of  Particular  Kinds  of  Legacies. 

Von  Vangerow,  ss.  548 — ooo. 
Arndts,  ss.  568—579. 
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Puchta,  ss.  529—532,  549. 

Gai.  Comm.  (see  previous  section). 

Savigny  Syst.,  II.,  106,  et  seq. 

s.  6,  Instit.  cle  legat.  (2,  20). 

1.  im.  s.  11,  Cod.  de  caduc.  toll.  (6,  51). 

1.  11,  Dig.  de  usufr.  accres.  (7,  2). 

s.  4,  Instit.  de  legat.  (2,  20). 

Dig.  de  optione  vel  electione  legata  (33,  5). 

"     de  tritico,  vino  vel  oleo  legato  (33,  6). 

"     de  annuls  legatis,  et  fideicommissis  (33,  1). 

"     de  alimentis  vel  cibariis  legatis  (34,  1). 

"     de  instructo  vel  instrumento  legato  (33,  7). 

"     de  peculio  legato  (33,  8). 

"     de  penu  legata  (33,  9). 

"     de  supellectili  legata,  (33,  10). 

"     de  auro  argento  mundo  ornamentis  unguentis  veste  vel 
vestimentis  et  statuis  legatis  (34,  2). 

"     de  usu  et  usufructu  et  reditu  et  liabitatione  et  operis  per 
legatum  vel  fideicomniissum  datis  (33,  2). 

"     de  servitute  legata  (33,  3). 

"     de  usufructu  accrescendi  (7,  2). 

"     quando  dies  ususfructus  legati  cedat.  (7,  3). 
s.  1,  Instit.  de  usufructu  (2,  4). 
1.  2,  3,  Dig.  quando  dies  legator.  (36,  2). 
Dig.  de  dote  praelegata  (33,  4). 

"     de  liberatione  legata  (34,  3). 

mitSkr^  1.  The  Bequest  of  a  particular  Singular  Thing,  or 
Singular     Spccics,  uiust  uow  be  Considered.     When  such  a  Thino- 

Thing.  ■'■  .  y 

is  bequeathed,  it  must  be  ascertained,  (1)  whether  it 
belongs  to  the  Testator,  in  which  case  it  becomes  the 
Property  of  the  Legatee  on  the  arrival  of  the  dies 
venicns,  with  all  the  Keal  Rights  and  Burdens  imposed 
upon  it ;  (2)  If  it  be  the  Property  of  the  Oneratus,  an 
Obligatory  relationship  arises  between  the  Legatee  and 
the  Heir;  (3)  If  it  belong  to  the  Legatee,  the  Legacy 
is  void ;  (4)  If  owned  by  a  third  Person,  the  Legacy  is 
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valid,  provided  the  Testator  Imew  this,  and  the  Oneratus 
is  obhged  at  the  very  least  to  give  to  the  Legatee  the 
appraised  value.  If  the  Testator  did  not  know  this,  the 
Legacy  becomes  void.  V. 

2.  The  Bequest  of  a  Universitas.  Such  a  Bequest  Bequest  of 
comprises  all  those  Things  which  at  the  time  of  the  death  sitas. 

of  the  Testator  constituted  the  sum  total  of  his  Property 
and  includes  all  his  active  and  passive  Obligations.  A 
Legacy  of  this  kind  is  not  rendered  void  by  the  partial 
destruction  of  any  of  the  Things  which  constitute  the 
Universitas. 

3.  The  Bequest  of  a  Quantity  takes  place  even  Bequest  of 
though  none  of  the  Property  named  exists  as  part  of  the  ""  ^^^■''''^'^^ 
Inheritance.     In  the  case  of  an  indefinite  Bequest,  all 

that  is  found  in  the  Inheritance  belonging  to  the  class 
to  which  the  thing  mentioned  belongs  is  to  be  con- 
sidered as  bequeathed. 

4.  The  Bequest  of  a  Genus  takes  place  when  the  Bequest  of 
Thing  bequeathed  is  only  described  by  its  kind.     Such  ^  ^'''""' 

a  Legacy  is  invahd:  (1)  When  no  Property  of  the 
Genus  bequeathed  can  be  found  in  the  Inheritance ;  (2) 
When  the  Genus  has  been  too  generally  described.  As 
the  rule,  the  Legatee  has  an  option,  but  he  cannot  select 
the  best  Thing.  He  can  only  do  so  when  the  Testator 
has  expressly  given  him  the  Plight  of  Selection.  On  Right  of 
the  other  hand,  the  Heir  is  at  liberty  to  do  so  when  the  ^'^  ^'^*^°^' 
Testator  has  given  him  freedom  of  choice  to  select  not 
the  worst  Thing.  When  several  Heirs  or  Legatees  are 
entitled  to  enjoy  the  Right  of  Selection,  and  cannot 
agree  as  to  the  Person  who  is  to  select,  the  Lot  must  be 
had  recourse  to  in  order  to  decide.  If  in  accordance 
with   the   Will   of   the    Testator  a   third    Person  be 
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empowered  to  select,  and  he  should  fail  to  do  so  or  die 
within  a  year,  the  Right  of  Selection,  subject  to  the 
above  limitation,  passes  to  the  Legatee.    The  selection 
once  made  is  final.      Should  the  Thing  selected  be 
claimed  and  recovered  by  Judicial  Sentence,  the  Legatee, 
although  he  may  have  made  selection,  has  again  the 
Right  of  choice;  and  when  the  Heir  has  chosen,  he  is 
entitled  to  be  indemnified  against  Ejectment  from  the 
Possession  ( Evidionem  p-acstare). 
Bequest  of      5.  The  Bequest,  termed  by  the  Germans  an  ^'Alter- 
tltivum.    nativiun,"   has   much   resemblance  with  the  Legatum 
generis.     The  same  principles  apply  that  control  the 
Selection,  and  the  rule  is  also  applicable,  that  Things 
left  as  Legacies  need  not  be  absolutely  part  of  the 
Inheritance.     Each  of  the  objects  named  is  in  ohliga- 
tione.     From  this  it  follows,  that  where  the  Legatee 
has  received  one  of  the  Things  left  him  during  the 
lifetime  of  the  Testator  as  a  Present,  he  may  still  claim 
the  other  on  the  ground  of  the  Bequest.     But  after 
choice  has  been   made,  the  Things  not  selected  are 
removed  beyond  the  range  of  this  Obligation. 
Bequest  of      6.  The  Bequcst  of  Rents,  that  is,  periodical  revenues 
(Legatum  annuum,  menstruum)  has  this  pecuharity,  that 
each  period  of  time  is  regarded  legally  as  though  it  were 
a  Legacy  existing  by  itself.     From  this  it  follows  that 
only  the  first   period  is  viewed  as  an  unconditional 
Legacy;  all  the  subsequent  ones  are  made  subject  to 
the  Condition  that  the  Legatee  is  alive.     Hence  each 
of  these  Legacies  has  its  own  dies  cedens.     This  is  not 
the  case  naturally,  for  a  Bequest  of  Rents  is  acquired 
forthwith,  just  as  when  a  round  sum  is  bequeathed 
at  once,   the  payments  only  being  deferred  for  given 
periods  of  time. 
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7.  The  Bequest  of  Alimony  comprises  food,  the  cost  JjJJj'^j*,^^ 
of  education  and  means  of  support.  When  the  amount 
or  quantity  is  not  determined,  and  a  dispute  arises,  the 
Judge  must  decide,  ex  cequo  et  bono,  paying  regard  to 
all  the  circumstances  connected  with  the  case.  The 
Judge  is  required  to  take  into  consideration  how  much 
the  Person  named,  or  an  equally  nearly  related  Person 
has  formerly  received  from  the  Testator,  or  what  is  the 
relative  position  of  the  Legatee  to  the  Inheritance. 
Legacies  of  Alimony  are  analogous  to  Legacies  of  ^J?^^^^^  °^ 
Rents,  and  are  conditional,  that  is  to  say,  a  new  dies  favoured. 
cedens  occurs  with  every  one.  But  they  possess 
the  peculiarity,  that  they  are  particularly  favoured 
beyond  all  other  Legacies.  They  may  be  left  to  those 
incapable  of  taking  other  Legacies  ;  and  when  they 
are  bequeathed  until  Majority,  it  is  understood  that 
they  are  to  be  enjoyed  until  the  jmhertas  plena,  namely, 
eighteen  or  fourteen  years.  They  are  also  exempt  from 
the  deduction  of  the  Quart  a  Falcidia. 

8.  The  Bequest  of  a  Dos.     When  the  amount  is  f  X!'*  °^ 
doubtful,  here  again  it  must  be  determined  ex  cequo  et 

bono.  When  it  is  bequeathed  to  the  Husband,  it  is 
regarded  as  the  constitution  of  a  Dos,  but  if  it  be  left 
to  the  Wife,  it  is  not  so.  In  the  case  of  Marriage  not 
ensuing,  the  Legacy  becomes  void,  except  when  the 
Husband  bears  the  blame.  When  the  Marriage  is 
concluded,  after  its  dissolution  the  Wife  takes  the 
Dos.  In  the  above  case  the  Legacy  is  either  the 
Bequest  of  an  object  for  a  given  purpose,  or  a  direction 
to  the  Oneratus  to  give  a  Dos  to  the  future  Husband 

of  the  Legatee.  Bequest  of 

9.  The  Bequest  of  Obligations.     This  may  be  (1)  ^^^f " 
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Legatum  Leaatum  nominis,  that  is,  the  Bequest  of  the  Claim 
which  the  Testator  or  his  Heir  is  entitled  to  make 
upon  another  Person,  which  is  only  valid  when  a 
nomen,  as  it  is  expressed,  actually  exists.  It  holds 
good  when  reimbursement  has  taken  place  after  the 
Testator's  death,  and  the  Capital  goes  to  the  Heir,  or 
when  the  Testator  has  received  the  same  without  the 
animus  adiincmli.  It  is  no  Legatum  nominis  when  the 
Testator  bequeaths  a  certain  object,  which  he  may  claim 
out  of  an  alternative  Obligation.  Here  the  Heir  must 
prosecute  the  Debtor,  and  if  he  gives  up  the  object 
bequeathed,  the  Legatee  takes  it ;  but  if  the  Debtor  gives 
the  other  object,  the  Legatee  receives  nothing.  When  in 
the  case  of  such  an  Obligation,  a  Legatee  is  named  for 
any  object,  he  either  receives  the  object  or  its  estimated 

LiheraUo  yaluo.  (2)  Lihcmtio  Iccjata,  that  is,  the  Bequest  of  an 
Obligation  which  is  due  from  some  one  to  the  Testator, 
or  his  Heir,  or  a  third  Person,  which  Legacy  pre- 
sumes the  existence  of  an  Obligation.  It  should,  how- 
ever, be  observed   that  Sureties,  but  not  co-principal 

Legatum  Debtors,  may  rely  on  the  Liheratio.  (3)  A  Legatum 
dehiti,  that  is  to  say,  the  Bequest  of  that  which 
the  Testator  already  owes  to  the  Legatee,  provided 
that  some  advantage  results,  is  equally  valid,  even 
when  no  dchitum  exists,  as  long  as  a  certain  sum 
is  named.  The  Dos  may  also  be  bequeathed  in  the 
same  form  as  an  Obligation.  Dos  praelegata,  or  rele- 
gata,  corresponds  to  Legatum,  dehiti,  whereby  time  for 
Restitution  and  Right  of  Retention,  except  on  account 
of  impensac  necessariae,  fall  to  the  ground. 

Requestor      10.  The  Bequest  of  Real  Riglits.  It  is  only  the  Legacy 

Rights.      ^f  ^  Usufruct  that  presents  anything  peculiar.    Here  the 
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dies  cedens  and  dies  veniens  always  exist;  and  when  a 
Legacy  is  made  for  given  periods,  several  Legacies  are 
called  into  existence.  Kepetition  takes  place  if  the 
Testator  bequeath  the  Property  "for  a  lifetime,"  and 
if  a  loss  should  take  place  during  the  lifetime  of  the 
Legatee.  Where  to  one  Legatee  a  thing  is  bequeathed, 
and  to  another  Legatee  the  Usufruct,  the  two  Legatees 
divide  the  Usufruct  between  them.  The  Jus  accrcscendi 
is  quite  peculiar  in  the  case  of  a  Usufruct.  It  even 
accrues  on  one  side  to  the  co-Legatee  who  has  fallen 
away,  and  on  the  other  side,  not  only  when  the 
co-Legatee  ante  diem  cedentem  falls  away,  but  also  when 
that  event  takes  place  post  diem  cedentem,  in  accordance 
with  the  rule,  "  Quia  nsufructus  non  portioni  sed  homini 
accrescit."    The  Cautio  iisufructuaria  cannot  be  remitted. 

Section  XXXVII. — Of  the  Universal  Fideicommissum, 

or  Universal  Testamentanj  Trust. 
Von  Vangerow,  ss.  556 — 560. 
Arndts,  ss.  580—588. 
Puchta,  ss.  553 — 557. 
Gai.  Comm.  II.,  247  et  seq.,  254. 
Instit.  de  Fideicommissariis  hereditatibus  (2,  23). 
Dig.  ad  Seuatus-coBSultum  Trebellianum  (36,  1). 
Cod.  "  "  "  (6,  49). 

By  a  Universal  Fideicommissum,  or  Universal  Testa-  Defini- 
mentary  Trust,  is  understood  the  charge  or  direction  un'iversai 
to  the  Heir  (Fiduciarius  lures)  to  restore  the  whole,  or  a  missum™' 
part  of  the  Inheritance  to  a  third  Person,  called  the 
Fideicommissarius  heres.      This  direction    takes   place 
in  the  form  of  an  ordinary  Bequest.     The  efficacy  of 
the  Universal  Testamentary  Trust,  as  also  that  of  the 
ordinary  Legacy,   depend  upon   this,   that  the  party 
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burdened,    the    Oneratus,    becomes    the    Heir.      The 

Entrance,  however,  upon   the   Inheritance  is   by  the 

s.c.Pegax-  Seiiatus  Consultum  Peqasianum  no  longer  in  the  option 

'l'(t')Z'U/7)2 

of  the  Heir,  and  the  Beneficiary  may  compel  the 
Oneratus  to  enter  upon  it.  If  the  Institution  of  the 
Heir  be  conditional,  the  Heir  may  be  compelled  to  fulfil 
the  Condition,  if  it  be  a  potestative  one,  and  easy  of 
performance.  If  Representation  is  allowable,  the 
Testamentary  Trustee  may  fulfil  the  Condition.  By 
compelling  the  Oneratus  to  enter  upon  the  Inheritance, 
the  Testamentary  Trust  and  the  other  matters  con- 
tained in  the  Testament  are  sustained.  The  Liability 
of  the  Person  burdened  passes  to  his  Heirs.  Should, 
however,  he  or  his  Heirs  be  compelled  to  enter  upon 
the  Inheritance,  they  take  no  benefit  under  the  Will, 
and  sacrifice  the  Right  of  deducting  the  Falcidian 
Fourth;  but  they  suffer  no  disadvantages  by  their 
Entrance  upon  the  Inheritance.  When  the  Heir  has 
entered  upon  the  Inheritance,  he  becomes  the  real 
Heir,  with  all  the  consequences  resulting  from  his 
Entrance  upon  the  Estate.  Thus  he  becomes  Owner, 
Creditor,  Debtor.  He  is  only  restricted  in  the  case 
of  Alienation.  This,  in  unconditional  Testamentary 
Trusts,  is  at  once  void ;  in  conditional  ones,  it  becomes 
void  upon  the  happening  of  the  Condition.  Alienation 
is  allowed : 
When  the       I    Whcu  the  Testator  permits  it. 

Testamen-  '- 

tary  Tius-       2.  When  the  Parties  interested  consent. 

aiLTate.         3.  When   it   takes  place   because   the   things   are 

perishable. 

4.  When  it  takes  place  to  pay  the  Debts  of  the 

Inheritance. 
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When  the  Fiduciary  Heir  has  to  restore  the  whole 
of  the  Inheritance,  he  is  hable  for  dolus  and  culpa  lata; 
when  he  is  only  liable  for  partial  Kestitution  he  is  bound 
to  diligentia  in  suis  rehus.     The  time  of  Kestitution  is,  Time  and 
when  the  originator  of  the  Testamentary  Trust  has  not  Restitu- 
determined  otherwise,  the  time  of  the  Entrance  upon  the  ^^°°' 
Inheritance.    The  form  by  which  Kestitution  is  made,  is 
a  simple  declaration  of  the  Fiduciary,  that  he  restores, 
or  tacitly  acquiesces  in  the  taking  of  Possession  on  the 
part  of  the  Fideicommissarins,  or  cestui  cpie  trust,  as  he 
would  now  be  called.    The  Kestitution  is  considered  as 
completed  when  the  Trustee  desires  to  withdraw  from 
the  duty  imposed,  or  dies  without  Heirs. 

The  subject-matter  of  the  Kestitution  includes  every-  Subject- 
thing  which  was  under  the  control  and  Disposition  of  Restitu-^ 
the  Testator.     But  in  no  case  can  that  be  regarded  as  *^°"' 
belonging  to  this  category  which  the  Fiduciary  has 
received  not  as  Heir,  but  which  he  has  obtained  condi- 
tionis  implendae  causa,  either  as  a  Grift  inter  vivos,  a 
Legacy,  a  Prelegacy,  or  as  Fruits.    In  respect  to  the  Jus 
accrescendi  there  is  a  difference  of  opinion.     When  the 
Testamentary  Trust  is  limited  to  quidquid  ex  hereditate, 
supererit,   that  is,  to  that  which  at  the  time  of  the 
death  of  the  Fideicommissarius  still  remains,  he  may 
consume  three-fourths  of  the  Inheritance.     Moreover,  >S'.  c.  Peg- 
the  Senatus  Considtum  Fegasiamim  ordains  that  the  Heir  '^""'"""" 
who  is  required  to  restore  the  whole  or  a  part  of  the 
Inheritance,   may  make  a  similar  deduction  to  that 
which  is  permitted  to  the  Heir  who  has  been  over- 
burdened with    Legacies.  '^  He   may   likewise   retain 
one-fourth  part  of  the  Inheritance  for  himself,  which  Quarta 
fourth  part  is  called  (Juarta  Trebellianica.     This  rule  anicL  ^ 
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was  introduced  by  the  Senatns  ('011,'iidtimi  Pegasianuni. 

Justinian,    however,    who    amalgamated   this  Senatus 

Consultum  with  the   Senatus  Consultum    Trehellianum, 

The  Fidci-  retained  the  name  of  the  latter  law.     The  principles 

COlHVlis- 

sarins  is    of  the  Falcidiau  Fourth  apply  also  in  this  case.     After 

as^Heir!     KestitutioH   made,   the  Fideicommissarius  is  regarded 

as  the  Heir,  and  becomes  answerable  as  such ;  but  the 

recipients  of  Legacies  are  not  liable  to  him  beyond 

the  amount  which  they  have  received.     The  making  of 

an  Inventory  by  the  Heir  avails  as  against  Creditors ; 

but  he  himself  has  not  the  Bcneficium  Inventarii.     The 

heritable  Property  passes  into  his  Ownership,  and  the 

Obligations,  active  and  passive,  are  transferred  to  him. 

Nevertheless,  the  following  distinctions  must  be  made : 

Kduciai^^       1 .  AVlieu  the  Fiduciary  restores  all  without  deduction, 

is  liable."    the  Creditor  of  the  Inheritance  and  the  Legatees  must 

look  to  the  cestui  fine  trust. 
When  not.      2.  When  again  the  Fiduciary  deducts  the  Trebelhan 
Fourth,*  and  restores  the  other  portion  of  the  Estate, 
he  is,  as  regards  the  Fourth,  free  from  Liability. 

3.  When  the  Fiduciary  is  required  to  make  only  partial 
Restitution,  he  still  continues  answerable  for  the  portion 
which  remains  in  his  hands,  except  the  Fourth. 

4.  When  the  Fiduciary  restores  more  than  he  ought 
to,  he  still  continues  liable  as  regards  the  overplus. 

Section  XXXVIII. — Of  Gifts  in  Contemplation  of 
Death. 

Von  Vangerow,  ss.  561 — 563. 
Arndts,  ss.  589—590. 

*  This   is  at  once  deducted  from  the  particular  Legacies  and  from  the 
Universal  Trust. 


OF    GIFTS    IN    CONTEMPLATION    OF    DEATH.        295 

Puchta,  ss.  72,  552,  463. 

Savigny  Syst.  IV.,  s.  170. 

Dig.  de  mortis  causa  clonationibus  (29,  6). 

Cod.  de  donationibus  mortis  causa  (8,  57). 

s.  1,  Instit.  de  donat.  (2,  7). 

Nov.  87,  praef. 

Donations  made  mortis  causa  occupy  a  position  mid-  Donationrs 
way  between  Legacies  and  Contracts;  they  contain  a  caiaa 
pecuniary  benefit   like   Gifts,   but  are  only  perfected  Leg^ies 
when  death  ensues.     It  is  in  this  latter  respect  that  tm'its^^" 
they  resemble  Legacies.     In  respect  to  such  Gifts  the 
following  differences  must  be  noted  : 

1.  The  Mortis  causa  donatio  is  an  Agreement. 

2.  It  is  not  a  Gift  taken  out  of  the  Inheritance,  and 
the  fate  of  the  Inheritance  does  not  affect  it.  From 
which  it  follows  that  the  Entrance  upon  the  Inheritance 
is  of  no  importance  whatever  as  far  as  concerns  a  Donatio 
mortis  causa. 

3.  It  does  not  require  for  its  validity  either  the 
Testamenti  f actio  activa  or  passiva. 

4.  It  excludes  all  idea  of  the  existence  of  an 
Oneratus. 

5.  He  who  attacks  a  Testament  as  being  invalid  or 
inofficious  in  Form,  and  does  so  without  succeeding, 
sacrifices  the  Legacies  bequeathed  to  him,  but  not  the 
Mortis  causa  donatio. 

6.  When  the  Gift  mortis  causa  happens  to  be  an 
Annuity,  or  a  yearly  Kent,  it  is  regarded  as  a  simple 
Gift. 

The  Eevocation  of  a  Legacy  does  not  involve  the  Points  of 
Revocation  of  a  Mortis  causa  donatio.     Mortis  causa  Uimc'e 
donationes  have  the  followino^  in  common  with  Leofacies :  ^^^"^^^^  , 

o  f  D.m.c.  3.110. 

1.  A  Legacy  must  be  made  before  five  Witnesses;  Legacies. 
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otherwise  it  would  be  construed  as  a  mere  Gift.  Accord- 
ing to  Puclita,  every  Mortis  causa  donatio  must  be  made 
before  five  Witnesses. 

2.  The  party  benefited  must  also  be  capax  at  the 
time  of  the  Acquisition  of  the  Gift,  nameJy,  at  the 
period  of  the  death  of  the  Donor. 

3.  These  Gifts  are  also  liable  to  the  deduction  of  the 
Fourth. 

4.  The  Donees  yield  the  precedence  to  the  Creditors 
of  the  Inheritance. 

5.  The  Legitimate  Portion  is  likewise  deducted  from 
the  Mortis  causa  donationes. 

Section  XXXIX. — Of  Bona  Vacantia  and  Ercptoria. 

Vou  Vangerow,  ss.  252,  564,  565. 

Arndts,  ss.  424,  520,  607,  608,  609. 

Puclita,  ss.  562,  563,  564. 

Cod.  de  Louis  vacantibus  et  de  incorporatione  (10,  10). 

Dig.  de  bis,  quae  ut  indiguis  auferautur  (34,  9). 

Cod.  "     "    quibus  ut     "  "  etc.  (7,  85). 

When  an  An  Estato  is  Bouwu  vdcaus  when  no  Person,  or  no 
^mu(V  further  Person,  is  called  to  the  Inheritance.  Should 
such  a  case  arise,  the  Fisciis  at  once  becomes  entitled 
to  the  Inheritance.  The  Fiscus  enters  upon  the 
Universitas,  and  he  becomes  entitled  as  the  Universal 
Successor.  He  acquires  all  the  Obligations,  both  active 
and  passive,  and  thus  becomes  liable  for  all  the  Debts, 
and  must  likewise  pay  all  the  Legacies.  Should  he, 
however,  avail  himself  of  the  Bcneficium  inventarii  he 
ceases  to  be  liable  beyond  the  value  of  the  Estate.  If 
the  Fiscus  sells  the  Bonum  vacans,  the  party  to  whom  he 
sells  enters  into  the  same  legal  relations  as  the  Fiscus. 


vacuus. 
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An  Estate  is  said  to  be  Bomim  ereptorium  when  it  has  when  an 

IT  i.  Estate  IS 

been  forfeited  by  the  Heir,  or  by  the  Legatee  on  account  Bonum 
of  some  Unworthiness.     Neither  the  Hereditas,  nor  the  '^^^^'  °^^^'^^ 
Legacy,  regarded  as  such,  becomes  invaHd ;  on  the  con- 
trary, they  are  deemed  vaHd,  but  the  Devise  or  the 
Bequest  is  taken  away.     The  grounds  upon  which  this  ''^t™j""^^ 
is  done  are  what  are  termed  "  Grounds  of  Indignity,"  nity" 

,  affecting 

namely :  the  Heir 

A.  Those  that  concern  the  Heir  and  the  Legatees.  Legatees. 

1.  Causing  the  death  of  the  Testator  by  dolus  or 
culpa. 

2.  Neglect  of  duty  in  not  judicially  prosecuting  the 
murderer  of  the  Testator. 

3.  Hindering  the  Testator  from  making  or  altering 
his  Testament. 

4.  Undertaking  the  Liabihty  (especially  during  the 
lifetime  of  the  Testator)  of  paying  a  Legacy  to  a  Person 
incapacitated. 

5.  Raising  of  a  controversiae  status  against  the  Tes- 
tator. 

6.  Stipulating  without  the  knowledge  or  the  consent 
of  the  Testator  in  respect  to  the  Inheritance. 

7.  Attacking,  or  aiding  to  attack  his  last  Will  as 
inoficious,  or  forged. 

8.  Continuing  an  illicit  intercourse  with  the  Testator. 
In  all  the  above  cases  the  forfeited  Property  goes  to 

the  Fiscus. 

9.  Refusing  a  Guardianship  on  account  of  which 
one  has  been  remembered  by  the  Testator.  The  bene- 
fits in  this  case  go  to  the  co-Heirs,  or  the  Oneratus. 

10.  Omitting  to  educate,  when  the  Testator  has  left 
the  Property  to  a  party  for  that  purpose. 
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11.  Failing  to  bury  the  Testator,  when  the  party  has 
been  remembered  by  the  Testator  for  that  purpose. 

12.  Neglecting  the  Obligation  to  discharge  certain 
imposed  duties. 

Those  B.  Tliose  wliicli  coHccm  the  Heirs  onlij. 

cern  the         1.  Concealment  of  the  Goods  belonging  to  the  Inlier- 
eirson  y.  j^-^j^^g  -j^  Order  to  injure  the  Legatees. 

2.  Some  Error  of  the  Testator  in  regard  to  the 
paternity  of  the  instituted  Heir. 

3.  Declaration  of  the  Testator  that  he  does  not  wish 
to  retain  the  instituted  Heir  as  his  Heir.  This  may 
be  evidenced  by  erasure  of  the  Heir's  name. 

In  the  above  three  cases  the  Ereption  is  in  favour  of 
the  Fisciis. 

4.  Neglecting  to  redeem  the  Testator  from  captivity, 
when  the  Person  knows  that  he  is  to  be  his  Heir. 

5.  Refusal  to  take  care  of  an  insane  or  idiotic  Tes- 
tator. 

6.  Omitting  to  fulfil  the  duty  of  petitioning  for  a 
Tutor. 

7.  By  unworthy  conduct,  both  Brothers  and  Sisters 
may  lose  the  Inheritance. 

Those  c.   Those  ivhich  concern  the  Legatee  OJibj. 

cern  the         1.  Concealment  of  tlio  Testament. 

oniy!^^*^  2.  When  the  abstraction  of  the  goods  belonging  to 

the  Inheritance  is  combined  with  the  loss  of  the  value  of 
the  goods  so  abstracted.  In  these  instances,  the  On- 
eratus  receives  the  things  abstracted.  In  order  that  in 
any  concrete  case  the  principles  of  Indignity,  Ignominy, 
or  Unworthiness  may  apply,  it  is  necessary,  when  they 
refer  to  an  Inheritance,  that  Delation  should  have 
taken  place ;  and  when  they  concern  a  Legacy,  that  the 
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Legacy  should  have  been  acquired.  When  the  Indig- 
nus,  notwithstanding  his  Indignit}',  has  entered,  such 
Entrance  is  not  without  effect,  for  Merger  or  Con- 
fusion will  take  place,  and  other  Eights  become  extin- 
guished. The  Ereptor,  as  he  is  termed,  acquires  ipso 
jure  the  Eights  which  the  I  mUgiius  would  have  acquired; 
he  takes  his  place  in  every  respect,  and  hence  he  is 
bound  to  accept  the  burdens  imposed  upon  the  Inherit- 
ance. 

Section  XL. — Tlu:  Quarta  Divi  Pii. 
He  who  has  been  arrogated  during  Minority,  w^hen 
the  Arrofjator  emancipates  him,  or  disinherits  him 
without  sufficient  cause,  has  a  Claim  upon  the  Fourth 
Portion  of  the  Estate  of  the  Arrogator.  This  is  termed 
the  Quarta  Divi  Pii.  The  Obligation  may  be  enforced 
against  the  Inheritance,  and  against  the  Heirs  by  means 
of  a  personal  Action  which  passes  to  the  Plaintiff's 
Heirs;  provided  he  has  survived  the  death  of  the  Arro- 
gator. Should  the  Arrogator  have  made  Alienations 
inter  vivos  in  order  to  diminish  the  Eight  of  the  Person 
arrogated,  the  latter  has  the  Actio  Quasi  Faviana  or 
Calvisiana,  according  as  the  Arrogator  has  died  with  or 
without  a  Testament.  These  Actions  lie  against  the 
receivers,  should  they  still  have  anything,  for  Eesti- 
tution,  or  for  the  balance  required  to  make  up  the 
Fourth. 


BOOK  THE   SEVENTH. 


OBLIGATIONS. 


Section  XLI. — Of  the  Nature  and  Matter  of 

Obligations. 

Von  Vaugerow,  ss.  566 — 710. 

Arndts,  ss.  201—392. 

Puchta,  ss.  218—410. 

Gai.  Comin.,  III.,  ss.  88 — 225  (Tomkins  and  Lemon's  edit.) 

pp.  481—580. 
Saviguy,  1,  4. 

Instit.  de  obligationibus  (3,  13). 
Dig.      "  '•  et  actionibus  (44,  7). 

Cod.  de  oblig.  et  actionibus  (4,  10). 
L  14,  s.  4,  Dig.  de  fideijussoribus,  etc.  (40,  1). 
1.  85  de  V.  0.  (45,  1). 

The  notion  The  notioii  implied  in  every  Obligation  is  the  following : 
evSy  obii-  It  is  that  legal  relation  subsisting  between  two  Persons 
ga  ion.  1^^  which  one  is  bound  to  the  other  for  a  certain  per- 
formance. Thus  Justinian  says:  " Obligatio  est  juris 
vinculum,  quo  necessitate  adstringimur  alicujus  sol- 
vendee  rei  secundum  nostrse  civitatis  jura."*  It  is  the 
Right  to  the  performance  of  something  on  the  part  of 
a  third  Person;  or,  as  the  Germans  express  it,  "Ein 
Recht  der  fremden  Handlung."  The  expression  now 
employed  in  correct  German  to  denote  an  Obligation 

*  Pr.  Instit.  de  obligationibus  (3,  13). 
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is  the  following,  "Ein  Keclit  der  Forderung,"  or  a  Right 
or  Claim;  that  is,  an  Obligation  is  the  Right  to  claim 
or  demand  something  from  another.  It  is  a  bond  of 
Law  which  binds  us  ''alicujus  solvendce  rei ;"  or,  as  it 
is  stated  by  Paulus,  "  Obhgationnm  substantia  non  Definition 

.    ,.,        ,       T  T  ,  ,  .     of  Paulus. 

m  eo  consistit,  ut  aliquod  corpus  nostrum  aut  servi- 
tutem  nostram  faciat,  sed  ut  alium  nobis  adstringat  ad 
dandum  aliquid  vel  faciendum  vel  praestandum."* 
The  Persons  who  are  united  by  such  a  vinculum  juris  are  TheDebtor 

■^  "^  and  Credi- 

called  the  Debtor  and  the  Creditor.     Thus  there  must  tor. 
be  in  every  Obligation  two  Persons  bound,  the  Debtor 
who  is  bound  to  a  solvere,  a  dare,  or  a  facere,  as  the  case 
may  be,  and  the  Creditor  who  possesses  the  Demand 
or  Claim. 

It  is  further  to  be   observed  that  while  the  le»al  JK^.*^™ 

.     Obligation 

relation  thus  created  is  called,  in  its  totality,  an  Obli-  applied  to 
gation,  it  would  be  erroneous  to  suppose  this  to  be  relation  of 
the  only  meaning  of  the  word,  for  the  passive  relation  ^^'^^^^^°^- 
sustained  by  the  Debtor  to  the  Creditor  is  likewise 
called  an   Obligation.     Again,  the  phrase  '^Ohligatio 
nobis   acquiritiir"   presents    to   our    consideration   an 
Obligation  from  an  active  point  of  view. 

Sometimes,  also,  the  term  "  Ohligatio"  is  used  for  the  Extension 
Causa  ohligationis,  and  the  Contract  itself  is  desig-  obUgatio. 
nated  an  Obligation.  There  are  passages  in  which  even 
the  Document  which  affords  the  proof  of  a  Contract  is 
called  an  Obligation.  Such  applications,  however,  are 
but  a  loose  extension  of  the  term,  which,  according  to 
its  true  idea,  is  only  properly  employed  when  it  is  used 
to  denote  the  debt  relationship,  in  its  totality,  active  and 
'passive,  subsisting  between  the  Creditor  and  the  Debtor. 

*  1.  3,  Dig.  de  obligationibus  et  actionibus  (44,  7). 
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AnObiiga-  All  Obligatioii  cliflers  entirely  from  what  is  termed  a 
fromaReai  Real  Right;  that  is,  a  Right  in  which  the  Thing  itself 
'°  ■  is  the  object  of  the  Right.  In  all  Real  Rights  we  do 
not  sustain  any  relation  to  a  Person;  but  the  Thing 
itself,  the  object  of  the  Right,  stands  related  to  us. 
There  are  apparent  Obligations  in  which  there  seems 
to  be  a  nexus  between  a  Person  and  a  Thing;  as,  for 
example,  when  a  house  or  a  farm  is  rented,  when 
there  is  a  jus  utendi  fruendi,  or  a  Usufruct.  But  to 
suppose  that  such  a  nexus  constitutes  an  Obligation 
would  be  quite  erroneous.  The  Person  who  rents  a 
house  has  no  jus  hahitandi,  and  the  farmer  has  no  jus 
fruendi.  The  hirer  of  a  house  possesses  the  Right 
to  claim  that  the  party  who  rents  to  him  shall  allow 
him  to  dwell  in  the  house  he  has  rented,  but  he  has 
no  jus  hahitandi  in  the  strict  sense  of  the  term.  In 
every  case  that  could  be  suggested  involving  a  legal 
Obligation,  it  would  be  found  that  the  Person  never 
stands  in  any  relation  to  the  Thing  itself.  The  juris 
vincuhun  is  always  between  the  Debtor  and  the 
Creditor. 

Thus,  we  may  briefly  state  that  Obligations  mediate 
the  Exchange  of  Things  between  Persons.     This  legal 
relationship  binds  one  Person  (the  Debitor)  to  render 
to  another  Person  (the  Creditor)  the  performance  of 
something   involving   pecuniary   value;    for   example. 
The  mean-  Property,  Possession,  User,  Labour,  &c.     The  Romans 
/SJ-r^f'"''''  8'a^6  to  these  different  classes  of  performances  three 
praestare.    distinctive  terms,  namely,  dare,  faeere,  praestare.    Dare 
is  used  in  reference  to  Quiritarian  Property  or  Quiri- 
tarian  Servitudes ;  faeere  signifies  every  other  perform- 
ance not  included  in  the  former,  for  instance.  Service; 
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praestarc  refers  to  any  performance  inYolYin<]^  eompen- 
satorj  Damages. 

It  is  worthy  of  note  that  considerable  differences 
exist  amongst  civilians  as  to  the  precise  definition  to 
be  given  to  these  words.  Puchta,  in  his  Lectures  on  Puchta's 
the  Modern  Civil  Laws  (vol.  ii.,  p.  3),  takes  a  difierent  ^^^^^' 
\iew  to  that  given  by  Muhler;  he  says  that  dare,  opor- 
iere,  mean  granting  an  Easement  or  Servitude,  and  that 
praestare  means  any  other  performance,  which  also  may 
be  termed  sl  facere. 

The  object  of  an  Obligation,  or  Claim,  consists 
in  the  doing  of  something,  a  Feasance;  or  the  not 
doing  of  something,  a  non- Feasance.  But  the 
transaction  must  possess  for  the  Creditor*  some 
pecuniary  interest  affecting  his  Property ;  moreover,  it 
must  be  something  physically  possible,  and  it  must 
also  be  lawful ;  further,  it  must  not  only  be  an  act 
permissible,  but  it  must  not  entirely  depend  upon  the 
will  of  the  Person  rendered  liable. f 

The  subject-matter  or  object  of  an  Obligation  must  The  sub- 
not  be  wholly  undetermined,  though  it  may  be  more  or  of  an  obu- 
less  uncertain.     The  Obligation  proceeds  for  a  certum  Sust^be 
where  the  quid,  qiicde,  quantum,   or,    in    other  words,  ™rtai°n^^^^ 
where  the  object  has  been  individually  detennined  and 

*  When  the  Creditor  has  no  pecuniaiy  interest  depending  upon  the  per- 
formance, the  Debtor  may  or  may  not  peifonn  his  promise.  It  is  othenvise 
when  a  pecuniary  value  is  created  by  a  Condition.  A  vahie  of  affection  is 
also  suf&cient  to  sustain  an  Obligation. 

f  An  Obligation  may  be  made  conditional  upon  the  will  (arbitrimn)  of  a 
third  party,  so  that  until  his  election  is  made,  no  Obligation  will  exist.  It  is 
different  in  the  case  of  the  arbitrium  bmii  viri.  This  may  be  left  to  the  Debtor, 
and,  as  the  rule,  is  presumed  to  be  so  left.  As  the  bonus  vir  may  be  replaced, 
the  Obligation  does  not  hecome  invalid,  because  no  election  has  been  made  by 
this  third  party.     Purchase  and  Hire  are,  however,  excepted  from  this  Rule. 
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brought  under  the  Dominion  of  the  Creditor.  This 
rule,  however,  does  not  inchide  fungible  Things, 
because  with  res  fangihiles  it  does  not  depend  upon  the 
individual  Thing ;  and  the  Oblifiatio  is  certa,  when 
the  fungible  Things  are  definitively  determined,  both 
as  regards  quality  and  quantity.  Every  OhUgatio  is 
incerta  which  does  not  proceed  for  a  cerium:  for 
example,  the  Claim  of  Interest;  or  of  a  special  indivi- 
dually determined  ^hing,  but  one  which  is  not  subject 
to  the  Dominion  of  the  Creditor;  or  of  an  alternative 
ofaitenia-  object.  Wlieu  there  are  alternative  objects,  both  are 
hoTh^rrtrt  held  to  be  in  Ohligationc;  but  only  one  in  Solutione. 
ohiimtionc,  Yrom  this  it  follows,  that  if  one  of  the  objects  is 
Solutione.  destroyed  by  accident  or  casus,  the  Debtor  is  not  dis- 
charged; he  is  only  discharged  when  all  the  objects 
are  destroyed,  and  the  Debtor  is  only  exceptionally 
permitted  to  give  the  worth  of  that  which  is  less  in 
value.  Where  the  loss  has  been  caused  by  the  fault 
of  the  Creditor  or  of  the  Debtor,  it  depends  who  had 
the  choice  of  the  Things.  As  the  rule,  the  Debtor 
has  the  choice  (not  so  in  the  case  of  Legacies,  where 
the  Legatee  elects)  and  he  enjoys  this  Right  until 
it  is  exercised  ;  that  is,  until  payment  of  the  Debt, 
when  nothing  has  been  determined  as  to  the  Eight 
of  election  or  choice.  Election  may,  however,  be  con- 
ceded to  the  Creditor  by  special  Agreement,  in  which 
case  the  Creditor  renders  his  choice  valid  by  means  of 
an  Action.  The  Right  of  election  passes  both  in  the 
case  of  the  Creditor  and  Debtor  to  their  Heirs.  If  the 
Right  of  election  has  been  conceded  to  a  third  party, 
the  whole  Obiigatio  is  regarded  as  an  OhUgatio  condi- 
tionalis.  Thus,  such  Obligations  are  uncertain  {incertw), 
for  by  their  very  nature  they  are  inchoate. 
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The  object  of  an  Obligation  gives  rise  to  a  further 
classification;  for  an  Obligation  is,  according  to  its  AnOLU- 
subject-matter,  divisible  or  indivisible.  It  is  divisible  divisibieor 
when  it  is  directed  to  the  creation  of  a  juridically  "^^^^'^^^''^'^ 
divisible  object  of  Property,  as,  for  instance,  the  Owner- 
ship of  a  certain  particular  object.  It  is  indivisible 
if  it  is  directed  to  a  Servitude,  or  if  its  aim  is 
directed  to  some  completed  act  or  omission,  a 
facere  or  a  non  facere,  regarded  as  a  whole.  This 
classification  is  in  so  far  of  importance,  as  only  divi- 
sible Obligations  may  be  separately  demanded,  sepa- 
rately performed,  and  separately  extinguished ;  whilst 
by  transmission  to  several  Heirs,  they  become  divisible 
into  separate  and  distinct  Obligations.  A  similar  effect 
takes  place,  in  part,  in  the  case  of  those  Obhga- 
tions  that  have  for  their  object  a  genus,  or  to  satisfy 
which  an  alternative  object  may  be  selected.  Other- 
wise, the  Debtor  might  first  give  half  of  one  Thing, 
and  then,  at  a  subsequent  period,  half  of  another. 
When  he,  in  the  first  instance,  gives  half  of 
one  Thing,  and  subsequently  gives  the  whole  of 
another,  he  may  reclaim  by  the  Condictio  the  half 
first  given. 

Further,  it  is  of  importance  to  determine  whether  Perform- 
the  performance  of  an  Obligation  is  to  be  by  a  Money  obligation 
payment;  or  by  Compensation  for  Damages;  or  by  pay-  plymen"^^ 
ment  of  Interest ;  or  by  payment  as  a  Penalty.  '^^*^- 

1.    Where   payment  is  to  be  made  in   a  sum   of  Exchanc 
Money,  and  a  change  takes  place  in  the  Mint  value,  °' 
What,  it  may  be  asked,  is  the   effect  ?      Where  the 
Mint  value  is  changed,  the  number  of  the  coins  to  be 
given  in  pajment   is  varied,   not   the   sum;  but  the 


of  Mint 
alue. 
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variation  in  the  exchangeable  value  of  money  produces 
no  effect.     Where  the  particular  kind  of  money  was 
indicated  in  which  payment  was  to  be  made,  as,  for 
instance,  Sterling  money,  or  United  States  Gold,  and 
the  particular  kind  has  subsequently  been  withdrawn 
from  currency ;  the  metallic  value  is,  without  doubt, 
the  amount  due  to  the  Creditor.    In  the  absence  of  any 
stipulation  as  to  payment  in  any  particular  kind  of 
money,  the  Debtor  may  pay  in  any  money  that  is 
acknowledged  to  be  current  at  the  time. 
Mediate         2.    The  pecuniary   value   of   a   transaction,   which 
mediate     is   iu  otlicr   rcspects  only  the  mediate  object  of  an 
Obligation  Obhgation,  may  become  its  immediate  object.     It  may 
become  both  the  principal  object  of  the  Obligation, 
as  in  the  commission  of  a  forbidden  act,    and  also 
the  subordinate  object,  as  in  the  case  of  delay  in  the 
performance  of  the  principal  object.     Again,  the  prin- 
cipal object  in  a  Claim,  or  upon  which  the  Claim  is 
based  may  lose  its  Property  value,  as  when  the  Thing 
Pecuniary  to  bo  givcu  ceases  to  cxist.    The  term  Pecuniary  Value 
quanti  res  has  becu  uscd  to  designate  quanti  res  est.     The  deter- 
"■"'■  mination  of  this  value  depends  upon  the  object  that 

is  to  be  valued,  whether  it  be  a  thing  or  a  transaction, 
and  the  particular  circumstances  which  determine  its 
value  to  the  Creditor.  The  mere  value  of  a  Thing 
as  an  article  of  sale,  the  verum  rei  pretium,  must  be 
taken  into  consideration  when  the  value  is  either  not 
at  all  the  object  of  the  Obligation,*  or  if  such  should 
be  the  case,  is  yet  brought  into  notice  not  on  account 


*  For  example,  the  Quarta  FulcicUa  is  to  be  calculated.  In  this  case  the 
Testamentary  Goods  must  be  first  valued  as  an  element  of  the  inheritable 
Property. 
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of  any  presumption  of  damage.  On  tlie  other  hand, 
special  circumstances  must  come  into  consideration, 
the  cestimatio  ejus  quod  interest,  when  the  value  is  the 
object  of  a  Claim  or  Obligation  in  consequence  of  some 
damage  done. 

The  amount  of  a  Person's  interest,  regarded  as  the  Measure  of 
subject-matter  of  an  Obligation,  is  the  difference  lh!^umm 
between  the  value  of  the  Propei-ty  after  the  happening  f^cnnT' 
of  the  damaging  circumstance,  and  the  value  the  ^cssaTw. 
Thing  damaged  would  have  possessed,  without  the 
intervening  injury;  it  may  be  that  the  deterioration  of 
the  value  of  the  Property  is  immediate,  or  that  it  is  a 
damnum  emergens ;  or  it  may  be  that  some  future 
benefits  are  diminished,  or  that  there  is  what '  is  deno- 
minated a  lucrum  cessans.  To  claim  the  actual  value 
due  to  a  Person  is  understood  to  mean  the  claiming  of 
the  adjustment  of  these  differences.  The  principles 
applicable  for  computing  such  values  are  the  following : 
a  It  is  only  the  actual  interest  possessed  in  the  Property 
that  can  be  made  the  subject  of  a  Claim.*  b.  It  is  only 
injuries  resulting  from  damaging  events  that  are  taken 
into  consideration,  t  c.  Damages  which  arise  out  of 
a  connection  of  individual  circumstances  are  allowable 
only  in  the  case  of  damnum  emergens.  I  In  determining 
the  value  of  a  lucrum  cessans,  only  the  gain  resulting 
from  the  Thing  itself  ought  to  be  estimated,  the  utilitas 

*  The  value  of  affection  is  not  taken  into  consideration. 

+  For  example,  non-delivery  of  forage  and  consequent  death  of  cattle  ;  Sale 
of  a  diseased  animal  and  consequent  infection  of  a  whole  herd. 

+  For  instance,  a  Creditor  is  liable  to  a  third  Person  for  the  delivery  of  a 
certain  Thing  under  a  penalty,  and  the  Debtor  makes  default.  The  Debtor, 
in  consequence  of  his  default,  becomes  liable  for  tliis  penalty. 
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circa  rem  ipsam.*  d.  In  estimating  the  local  rate  of 
Interest  (that  is,  the  difference  arising  from  the  fact  of 
a  payment  being  made  at  a  place  other  than  it  ought 
to  be),  all  the  special  circumstances  must  be  taken  into 
Interest  Consideration,  e.  Interest  must  never  exceed  the 
"°*  *°       altcruni  taiitum  of  the  orio-iual  value  of  the  thing  as  an 

exceed  "^  _  _  _  "     _    _ 

aitcrum     articlo  of  salo,  unless  the  Claim,  as  in  Actions  arising 
original     from    Delicts,   proceeds  from  its   very   inception   for 
Interest.     The   Juramentum   in   litem,   by   which    the 
Plaintiff   determines    his   Claim,    has    already  been 
mentioned.! 
Definition       3.  Moreovcr,  Interest  itself  may  become  the  subject- 
matter  of  an  Obligation.     By  Interest  is  meant  the 
equivalent  which  the  Debtor  owes  to  the  Creditor  for 
the  use  of  a  certain  quantity  of  a  Fungible  Thing,  payable 
in  a  Thing  of  a  like  kind.     The  quantity  upon  which 
Interest  is  payable,  is  called  the  Capital,  or  Sors.  Where 
there  is  no  Capital,  no  Interest  can  possibly  be  claimed. 
Obligation  The  foundation  of  the  Obligation  to  pay  Interest  may 
Interest.     ^^  referrable  to  some  legal  transaction,  which  is  termed 
"  Usurae  ex  ohUgatioue;"  or  it  may  arise  from  some 
Judicial  Prescript,  in  which  case  it  is  called  "  Usurae 
officio  judicis  praesta7idac."  Such  legal  Interest  is  termed 
"  Usurae  ex  mora;"  I  Interest  upon  the  purchase-money 
due,  which  must  be  paid  from  the  time  that  the  buyer  is 
put  into  Possession  of  the  goods  purchased;  Interest 

*  As,  for  example,  money  due  by  way  of  Interest,  not  possible  gain,  resulting 
from  speculation. 

t  In  this  case  the  Creditor  himself  fixes  the  amount  claimed.  In  the  cases 
included  under  the  rules  laid  down  above  in  paragraphs  a  to  c,  the  Judge  must 
determine  the  amount  upon  the  Plaintiff  establishing  his  proof. 

J  These  include  Interest,  which  the  Fiscus  ami  Minor  may  demand  upon 
every  Claim  that  will  bear  Interest,  the  liquidation  of  which  has  been 
delayed,  although  not  as  mora. 
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on  money  belonging  to  a  third  party  appropriated  to 
one's  own  use,  without  his  consent;  Interest  upon 
Capital,  the  Property  of  a  third  party,  the  adminis- 
tration of  which  has  been  entrusted  to  one  who  has 
left  it  unemployed  by  neglect :  in  these  cases  the 
Obligation  to  pay  Interest  constitutes  a  part  of  the 
principal  Debt,  or  Claim;  but  the  Interest  can  only 
be  sued  for  with  the  Capital  itself.  Hence,  if  the 
principal  Claim  be  excluded  by  Prescription,  the  In- 
terest is  likewise  barred.  When  the  Liability  for 
Interest  rests  upon  a  legal  transaction,  the  Plight  to 
sue  for  Interest  may  give  rise  to  a  distinct  Action,  or 
it  may  be  only  possible  to  sue  for  it  in  connection  with 
the  principal  Debt,  according  as  the  Obligation  to 
pay  it  has  come  into  force  either  by  a  separate 
Agreement,  such  as  a  Testamentary  Disposition,  or 
by  judicial   recomition.     Where   Interest  is   payable  Rate  of 

Interest. 

under  an  Agreement,  the  rate  will  be  determined  by 
the  Contract  itself;  w^here  the  Interest  is  legal,  it  is 
fixed  in  part  by  the  Legislature.  A  maximum  rate  of 
Interest  of  Six  per  Cent,  w^as  adopted  by  the  Romans. 
With  the  Germans  Five  per  Cent,  is  the  legal  rate.  But 
personce  iUustres,  or  nobles,  can  only  stipulate  for  Four 
per  Cent.;  merchants  may  charge  Eight  per  Cent.,  and 
in  some  instances"  even  Twelve  per  Cent,  is  allowable. 
There  are  also  further  restrictions  to  be  noticed.  Anato-  ^natods- 

.  77UiS. 

cismus,\  or  Interest  upon  Interest,  is  forbidden.     Usiirce 

*  lu  the  case  of  the  Contractus  trajedicii  and  also  for  Loans  of  Money  for 
Usurce  rei  judicafos. 

+  Compound  Interest  is  not  allowed;  nor  the  adding  of  Interest  to  the 
Capital,  which  is  termed  Anatocismus  conjunctus;  nor  even  that  the  same 
shall  hear  Interest,  as  new  Capital,  which  is  denominated  Anatocismus  separ- 
atus. 

Y 
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idtm  alterum  tantum  is  also  forbidden ;  that  is,  arrears 
of  Interest  exceeding  the  amount  of  the  Capital  itself 
cannot  be  recovered.  Usurious  Interest  may  be  refused ; 
it  cannot  be  reckoned  in  with  the  Capital  Debt,  and 
if  it  has  been  paid,  it  may  be  demanded  back. 
Penalties        4.  Finally,  Penalties  sometimes  constitute  the  subject 
2nate  Ob.  matter  of  Obligations.     A  Penalty  is  the  loss  which  a 
igations.    ^yj.Qjjg.(^Qgj.    ig    subjected  to  beyond  what  would    be 
actually  required  for  Restitution.  This  loss  also  occurs 
apart  from   any  Compensation  for  Damages,  and  as 
a  legal  consequence  only,  in  the  case  of  Delicts  (Torts) ; 
it  arises  in  the  case  of  Torts  at  times,  in  conjunction 
with  compensatory  Damages ;  at  times  in  Obligations 
which  are  based  upon  Contracts.     It  may  also  in  some 
cases  be  determined  by  Agreement,   when  it  is  desig- 
Definition  nated  Conventional  Penalty.      By  the  latter  is  to  be 
tionar^™'  understood  every  loss   or  Damage  stipulated  for   by 
Penalty.     Agreement,   which   either  of  the  contracting   parties 
may  sustain  by  the  entire  default  of  the  other  party  to 
meet  his  Obligation,  or  by  his  failing  to  fulfil  it  in  a 
proper  manner.     An  Obligation,  for  the  enforcement  of 
which  a  Penalty  is  stipulated,  is  either  of  such  a  nature 
that  its  non-fulfilment  would  of  itself  produce  legal  con- 
sequences, as  for  instance  a  promised  3^et  non-performed 
delivery,  or  such  as  where  the  fulfilment  is  secured  by 
a  stipulation  that  Damages  shall  be  obtained  in  the 
event  of  non-fulfilment.      In  either  case  it  must  be 
treated  as  an  independent  promise  to  be  adjudged  under 
certain  Conditions. 
Promise         The  promise  not  to  play  music  in  a  house  is,  for 
music  nf I  want  of  an  appreciable  consideration,  not  obligatory. 
Louse.       rpi^g  adding  of  a  penal  sum  sanctions  such  a  promise, 
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which  in  itself  would  not  be  binding.  A  Condition 
must  neither  be  immoral  nor  impossible.  Whenever 
a  Condition  takes  place  by  the  act  of  the  party  who 
has  imposed  the  Conditional  Penalty,  as  for  instance 
when  an  act  is  not  done  which  should  have  been  done, 
or  a  delivery  not  made  which  ought  to  have  been  made, 
then  the  Conventional  Penalty  lapses. 

The  Action  is  brouf^ht  upon  the  Condition  takinor  Action 

*-"■»•  "  upon  a 

effect,  either,  as  the  case  may  be,  for  default  of  the  condition 
observance  of  the  Condition,  or  for  its  improper  or  only  Penalty. 
partial  fulfilment,  when  the  sum  stipulated  for  is  by 
way  of  a  pure  Penalty.  But  when  it  is  to  be 
regarded  as  an  arbitrary  estimate  of  damage  for  the 
breach  of  an  Agreement,  the  Penalty  agreed  upon  may 
be  sued  for,  or,  in  the  alternative,  the  performance  of 
the  Agreement  may  be  demanded.  If,  however,  it  be 
an  arbitrary  estimate  of  damage  for  improper,  or 
faulty,  as  for  instance  delayed  fulfilment,  an  Action 
lies  to  compel  the  performance  of  the  Obligation,  and 
also  for  the  Conventional  Penalty,  or  for  satisfaction  to 
the  extent  of  the  interest  involved. 

Hitherto  the  subject-matter  of  Obligations  has  been 
treated  of;  firstly,  of  the  immediate  object,  or  the 
transaction ;  then  of  the  performance,  or  the  mediate 
and  pecuniary  value.  According  to  the  kind  or  species 
of  pecuniary  value.  Obligations  were  formerly  termed 
divisible  or  indivisible,  determinate  or  indeterminate. 
Then  again,  certain  performances  have  been  referred  to, 
to  which  particular  principles  were  deemed  to  be 
applicable. 

The  question  now  is,  who  or  what  are  the  subjects  Subjects  of 
of  an  Obligation  ?  and  what  influence  do  they  exert  tionl! 
upon  the  Obligation  itself? 
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The  subjects  or  parties  to  an  Obligation  are  the 
Bilateral  Creditor  and  the  Debtor.  Where  both  parties  possess 
this  character,  that  is,  when  each  party  is  Debtor  and 
each  Creditor,  as  in  the  case  of  a  Contract  of  Sale,  the 
Obligation  is  said  to  be  hilateral.  Where  this  is  not 
the  case,  as  where  the  immediate  and  essential  Matter 
of  a  Contract  is  to  give  a  Right  to  one  party,  and  to  im- 
pose a  corresponding  duty  upon  another,  a  Contract  is 
termed  unilateral.  The  bilateral  character  of  an  Obli- 
gation is  of  importance  in  a  twofold  view :  a.  When  in 
the  Contractus  daudicantcs,*  the  party  not  liable, 
himself  decides  in  favour  of  the  existence  of  a  con- 
cluded transaction  such  a  Person  becomes  bound  to  its 
complete  performance;  h.  He  who  sets  up  a  Claim 
based  upon  a  bilateral  Contract,  admits  that  he  is 
T^^    .      himself  liable.     In  consequence  of  this  it  follows  that  a 

Exccptio  _  ... 

nonadim-  contracting  party  who  claims  without  having  performed 
iradm.      his  part,  may  be  rebutted  by  the  Plea  denominated  the 
'■'■  Exccptio  noil  adimpleti  contractus."     It  must  then  be 
determined  either  by  Law,f  or  by  the  terms  of  the 
Agreement,  who  has  the  first  duty  to  perform.     The 
party  who  sets  up  the  Exceptio  must  prove  the  exist- 
ence of  his  counter  Claim.    The  Plaintiff  must  prove  the 
possible  performance  that  may  be  demanded  from  him. 
There  may      lu  au  Obligation  there  may  be  merely  one  Creditor 
Debtorr^   and  oue  Debtor  opposed  to  each  other,  or  there  may 
and  several  j^g  several  Porsous  ou  either  side.     This  may  happen 

Creditors.  ^  t/  x  x 

in  the  following  way: 

*  These  are  Agreements  in  which,  on  account  of  special  circumstances, 
only  one  of  the  contracting  parties  is  bound.  For  example,  if  the  Pupil, 
without  the  authority  of  his  Tutor,  has  concluded  a  Contract. 

t  In  the  single  instance  of  Letting,  when  the  Lessor  has  to  perform  his 
part  first. 
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a.  There  may  appear  to  be  but  one  existing  Obli-  Several 
gation,   whilst  there    are    really  several  distinct  and  tions! 
independent  Obligations  *  which  simply  concur  in  their 
common  origin. 

h.  The  apparently  single  Obligation  may  contain,  obligation 
from  its  very  inception,  several  Obligations  which  concur 
with  one  another  at  one  particular  point,  namely,  in 
their  subject-matter.  Such  an  Obligation  is  said  to  be 
made  in  soliclum.  Each  separate  Creditor  may  demand 
the  same  and  also  the  entire  object,  and  each  Debtor 
is  liable  for  the  performance  of  the  entire  Obligation ; 
but  the  object  can  only  be  demanded  once,  and  the 
Obligation  need  be  only  once  performed. 

c.  When  there  is  really  only  one  Oblio^ation,  whilst  Correal 

1  .  1  .  1  •  -HI       Obligation 

there  is  a  plurality  of  subjects  on  the  one  side  or  the 
other,  or  perhaps  upon  both  sides,  as  the  case  maybe,  the 
object  nevertheless  being  identical,  such  an  Obligation 
is  termed  a  Correal  Obligation.  When  there  are  several 
Correal  Creditors,  or  several  Correal  Debtors,  these 
Obligations  are  distinguished  into  Correaks  obligationes 
activae  and  passivae.  Every  Correus  is  either  wholly  a 
Creditor  or  wholly  a  Debtor.  From  which  it  follows 
that  whatever  a  Correal  Creditor  does  with  the  Obliga- 
tion, has  the  same  effect  as  if  each  several  Creditor  did  it ; 
what  a  Correal  Debtor  does,  holds  good  for  all  the 
remaining  ones.  But  when  the  Action  proceeds  to 
the  litis  contestatio  against  one  of  the  Debtors,  it  does 
not  destroy  or  annul  the  Obligation  as  far  as  the 
other   Debtors   are   concerned.     The  Correal  Debtor 

•  For  example,  a  Creditor  or  a  Debtor  dies  leaving  several  Heirs.  Another 
instance  is  the  following :  W^here  a  Delict  or  Tort  has  been  committed.  The 
Penalty  affects  ever}'  -nTong-doer,  and  every  Person  injured  may  claim  Com- 
pensation. 
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may  be  sued  by  a  Creditor,  and  he  need  not  demand 
Exccptio     w^Q  whole  Debt  from  him.     Puchta  and  Arndts  think, 

divisionis.  .  ^    ^ 

though  Von  Vangerow  is  of  a  different  opinion,  that 
by  means  of  the  Exceptio  divisionis,  introduced  by  an 
Ejnstola  divi  Hadriniii,  Correal  Debtors  bound  in 
solidum  may  obtain  a  division  of  the  burden  imposed 
upon  them,  though  not  when  they  have  become  such  by 
Delict,  or  by  Testamentary  Disposition.  But  when 
a  Debtor  has  paid  the  whole  Debt,  he  has  not  ipso  jure  a 
Right  of  contribution  as  against  the  others  ;*  but  he  may 
demand  the  assignment  of  the  Action  from  the  Creditor, 
and  by  this  means  he  may  recoup  himself.  Similarly 
the  Creditor  who  receives  the  whole  payment  need  not 
pay  anything  to  the  other  Creditors,  unless  there  be  a 
special  Agreement  binding  him  to  do  so.  A  Correal 
Obligation  is  extinguished  whenever  the  ground,  or 
cause  of  extinction,  strikes  at  the  object  of  its  exist- 
ence. If  it  only  invades  the  relationship  of  the  subject  to 
the  Obhgation,  it  has  the  effect  merely  of  destroying  the 
relation  of  the  several  subjects  to  the  Obligations.!  In 
the  Obligation  in  solidum,  of  which  mention  has  already 
been  made,  the  grounds  of  extinction  only  annul  or 
cancel  the  Obligation  when  they  carry  with  them  the 
complete  satisfaction  of  the  Creditor.  I  When  one  Debtor 
has  satisfied  the  entire  Obligation,  he  may  demand  con- 
tribution from  the  others,  and  that  even  without  any 
special  ground  of  Obligation ;  because  in  satisfying  his 

*  To  obtain  this  there  must  be  some  special  foundation  for  the  Obligation, 
as,  for  instance  a  Societas,  or  a  Mcmdatum,  &e. 

t  For  example,  in  the  ^mctum  de  non  pttendo. 

X  This  holds  good  when  there  are  several  Debtors  as  well  as  when  there 
are  several  Creditors,  for  here  each  Creditor  has  a  special  Obligation  in  regard 
to  which  he  himself  only  has  power  to  dispose. 
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own  Obligation,  he  has  also  discharged  all  the  col- 
lateral Obligations.     An  interruption  in  the  time  of 
Prescription  affects  only  the  party  with  whom  it  has 
been    interrupted.      The    guilty    act  of    one    Debtor 
affects  that  Debtor  only.     In  Correal  Obligations,  the  in  Con-eai 
converse  of  the  above  holds  good,  because  in  these  Obli-  tion?o"niy 
gations  but  one  Obligation  exists ;  though,  as  already  g^ti^^^^' 
observed,  each  of  the  several  Creditors  or  Debtors  acts 
as  if  he  were  the  only  party  to  the  Agreement. 

It  is  not  every  Obligation  that  is  protected  by  a  legal 
Eemedy.  Those  Obligations  which  have  not  such  pro-  NaturaUs 
tection  are  termed  Naturahs  ohligationes ;  others  are  \i^^s\ 
denominated  Civiles.*  A  Naturalis  ohligatio  has  its 
origin  either  in  some  imperfect  and  informal  inception, 
as  would  be  the  case  if  forms  prescribed  by  law  have 
been  neglected,  or  on  account  of  the  disqualification  of 
a  Filius  familias  in  the  case  of  a  loan.  Again,  a  Natural 
Obligation  may  arise  in  consequence  of  some  partial 
or  incomplete  solution  (Prescription,  Competency).  It 
would,  however,  be  quite  erroneous  to  suppose  that  a 
Naturalis  ohligatio  is  devoid  of  all  legal  effect;  for  it 
may  serve  as  the  foundation  or  basis  f  of  some  other 
legal  transaction;  and  to  the  extent  that  the  Debtor  has 
discharged  his  Obligation,  so  far  he  is  entitled  to 
the  Soliiti  retcntio;  or  a  Natural  Obligation  may  be  made 
available  by  way  of  Plea. 

*  At  first,  by  the  expression  Naturcdcs  ohligationes  was  understood  those 
which  vrere  honoraria:.  These  Obligations  were  first  made  actionable  by  the 
Praetorian  Edict. 

t  Mortgage,  Suretyship,  Novations,  are  transactions  of  this  kind. 
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Section  XLII. — Of  the  Exercise  of  Obligations. 

Von  Vaugerow,  ss.  574 — 575. 
Arndts,  ss.  218—228. 
Puchta,  ss.  238—248,  280. 

The  exercise  of  Obligations  consists  in  the  realisation 
and  the  acceptance  of  their  fulfilment.  The  object  of  the 
fulfilment  is  the  subject-matter,  or  object  of  the  Demand. 
Hence  the  maxim,  "  Aliudpro  alio,  invito  creditori,  solvi 
non  potest.' '  For  the  immediate  object  of  the  Obligation 
there  is  substituted  a  money  value,  when  the  perform- 
ance agreed  upon  becomes  impossible,  or  when  the 
Creditor  renounces  his  Right  thereto.  As  the  rule,  the 
time  of  performance  and  the  creation  of  the  Obligation 
are  synchronous.*  Frequently,  however,  the  period  is 
deferred,  either  by  private  Agreement  or  by  some  Legal 
Prescript,  or  by  the  nature  of  the  performance  itself. 
Where  any  doubt  exists,  the  Debtor  may  satisfy  the 
Claim  against  him  sooner  than  the  period  when  it 
Discount,  would  actually  become  due.  When  the  Debtor  pays 
at  an  earlier  period,  with  the  concurrence  of  the  Cre- 
ditor, a  Debt  not  bearing  Interest,  he  has  a  valid 
Claim  for  Discount  (Rebate,  Intenisurium).  He  deducts 
such  a  sum  from  the  Claim  of  the  Creditor  as  leaves 
a  balance  which,  if  put  out  at  Interest  for  the  interval 
falling  between  the  day  of  payment  and  the  day  the 
Debt  would  become  due,  would  realise  at  that  time 
the  exact  amount  then  due.  The  amount  deducted 
constitutes  what  is  denominated  Intenisurium,  or  Dis- 
count. 


*  For  the  existence  of  the  Obligation  the  Romans  employed  the  expression 
dies  ceclit;  for  the  j)eriod  of  its  enforcement,  dies  venit. 
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The    place  for   the    performance   of    a    Contract  Place  for 

Perform- 

is  the  place  fixed  by  the  terms  of  the  Agreement,  ance. 
When  the  Debtor  makes  default,  the  Creditor  may  sue 
in  any  competent  Forum  having  jurisdiction  at  the 
place  of  performance,  or  at  the  place  of  Action  brought, 
and  in  the  latter  instance  also  for  the  interessi  loci.* 
When  several  places  are  alternatively  named,  the  Debtor 
has  the  Right  of  election  until  Action  brought;  from 
the  commencement  of  the  Action  the  Right  of  election 
passes  to  the  Creditor.  Where  no  place  of  performance 
is  named,  the  Debtor  must  deliver  any  object  he  may 
be  bound  to  restore  at  the  place  where  it  was  received. 
If  it  be  a  Species  or  a  quantity  taken  from  a  certain 
ascertained  stock,  it  must  be  rendered  where  the  stock  is 
situated.  Other  objects  may  be  delivered  at  any  suit- 
able place.  Where  no  place  is  named  for  the  perform- 
ance, if  the  character  and  essence  of  the  Contract  depend 
upon  the  place  of  performance,  the  Obligation  becomes 
void.f 

There  are,  however,  exceptions  to  the  above  rules.     Exceptions 
The  fulfilment  of  an  Obligation  may  be  modified :       above 
1.  As   to   its   value.     Where  the  original   subject- 
matter  of  the  Obligation  cannot  possibly  be  performed,  Aestimatio. 
and  the  Debtor  is  not  wholly  discharged  on  account  of 
the  impossibility  of  performance,  the  Creditor,  in  this 
instance,  must  be  satisfied  by  Compensation  in  Damages, 
(Mstimatio).   Further,  when  a  Debtor,  owing  a  sum  of  "Bemfi- 
money,  is  without  funds  on  the  pay-day,  not  by  any  Tatioms  in 
fault  on  his  part,  sine  culpa,  and  the  Creditor  demands  ^°^^*^"™- 

*  As  long  as  Adiones  stricti  jicris  were  in  force,  this  ^yas  effected  by  the 
Actio  arbitraria  de  eo  q^iod  certo  loco. 

t  For  instance,  the  promise  to  build  a  House  where  it  may  suit  the  party 
making  the  promise. 
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payment,  the  Debtor  has  the  Right  to  discharge 
the  Debt  by  rendering  his  most  valuable  Effects,  such 
Effects  to  be  ap^oraised  by  the  Court,  upon  Surety  being 
given  against  any  Action  to  recover  the  Property.* 
The  Creditor  on  his  part  is  bound  to  take  such  Things  in 
lieu  of  payment.  To  this  mode  of  solution  the  expres- 
sion "  Bencjiciuni  dationis  in  solutiim  "  is  applied. 
Finally,  we  may  refer  to  the  case  of  an  Inheritance. 
The  Debtor  can  never  compel  the  Creditor  to  accept 
an  Inheritance,  but  the  majority  of  the  Creditors  may 
compel  the  minority  to  accept.  Notice  must  be  given 
to  all  the  Creditors.  The  majority  is  determined  not 
by  the  number  of  the  Creditors,  but  by  the  value  of 
their  respective  Claims.  The  dissentient  Creditor  looks 
to  the  Sureties,  the  Mortgagee  to  his  Pledge,  and  only 
the  concurrent  chirographic  Creditors  are  bound. 
Beneficium  2.  Another  modification  of  the  fulfilment  of  an 
compe  en  Qj^jjgg^^^JQjj  cousists  in  regard  to  the  time  of  performance. 
The  performance  is  suspended  where  the  Debtor  avails 
himself  of  the  so-called  Bcncficmm  competent ia'.  In 
some  instances,  indeed, f  the  Creditor  must  be  satisfied 
with  what  the  Debtor  can  spare,  and  he  is  required  to 
wait  his  time  for  the  payment  of  the  residue  ( Condcm- 
natio  in  quantum  facere  potci^t).  The  Debtor  must 
submit  a  statement  of  his  Property;  then  his  personal 

*  In  actual  Eviction,  the  Creditor  may  become  the  Purchaser,  or  consider 
the  Obligation  not  as  discharged. 

t  The  Excejytio  comjjetenticc  is  allowed  between  Husband  and  Wife,  Parents 
and  their  Children,  Brothers  and  Sisters,  Partners,  the  Father-in-law  and  the 
Son-in-law,  on  account  of  the  promised  Bos;  the  Donor  against  the  Claim  of 
the  Donee;  Soldiers;  in  some  cases  it  also  extends  to  a  Filii  familicE; 
the  Debtor  who  has  assigned  his  Goods  to  his  Creditors,  in  respect  of  after 
acquired  Property.  The  ExceiMo  is  essentially  personal,  and  goes  neither  to  an 
Heir  nor  to  a  Surety. 
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requirements  must  be  taxed  or  ascertained,  ne  egeat. 
Competency  touches  only  the  execution,  it  does  not 
lessen  the  Obligation,  and  may  be  brought  forward  at 
the  time  of  execution.  Fulfilment  is  further  suspended 
by  Delay  f Moratorium),  a  privilege  granted  by  the 
Regent,  affording  protection  to  a  Debtor  for  five  years 
before  his  Creditor  can  proceed  against  him  for  his 
Debt.*  The  performance  of  the  Obligation  may  also 
be  suspended.  The  majority  of  the  Creditors  have  the 
Right  of  imposing  this  upon  the  minority,  extend- 
ing, but  not  exceeding  the  respite  beyond  a  period  of 
five  years.  Finally,  fulfilment  is  postponed  by  means  The  Oesaio 
of  the  Cessio  Bonorum.  The  Debtor  who,  without  any 
default  on  his  part,  becomes  insolvent,  may  avert  the 
disgrace  of  a  Bankruptcy  by  assigning  all  his  Property 
to  his  Creditors.  The  Sale  of  his  Effects  takes  place 
not  in  his  name ;  he  cannot  be  arrested,  and  should  he 
acquire  Property  hereafter,  he  may  plead,  as  against  a 
suing  Creditor  to  whom  he  still  remains  liable  for  the 
balance  of  his  Claim,  the  Exceptio  competent iw. 

When  several  Creditors  collide  or  clash  in  their  Bank- 
Demands,  and  the  Debtor  becomes  insolvent,  the™^'^"*' 
relationship  arising  from  Bankruptcy  ensues.  All 
Creditors  who  wish  to  participate  in  the  distribution 
of  the  existing  assets  of  the  Bankrupt  Estate  must 
become  parties  to  the  Bankruptcy.  This  satisfaction 
must  be  sought  by  them  in  common,  and  no  longer 
separately.  They  become  parties  to  the  Bankruptcy 
by  Edictal  Citation.     The  effect  of  Bankruptcy  upon  its  efiect. 

*  The  Debtor  must,  however,  find  Sureties  for  the  due  pajnnent  at  the 
termination  of  the  time.  The  Moratorium  binds  only  those  Creditors  who 
were  such  at  the  time  when  the  tempus  respirationis  was  given. 
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a  Debtor  is,  that  lie  loses  all  Right  of  disposal,  not, 
however,  the  Ownership  of  his  Property;  and  that  the 
management  of  his  Estate  is  given  to  the  Assignee  in 
Bankruptcy.  Of  Creditors  in  Bankruptcy,  we  must 
distinguish  between  those  entitled  to  the  Vindicatio, 
who  are  denominated  ^^Scparati  ex  jure  doininii,"  that 
is  to  say,  those  who  claim  certain  specific  Things  found 
in  the  Bankrupt's  Estate  as  their  own  particular  Pro- 
perty;* and  those  who  are  termed  ^' Separati  ex  jure 
crediti,"  who  rank  as  Creditors  in  the  Bankrupt  Estate, 
but  who  sever  a  portion  of  the  Bankrupt's  Estate  to 
the  exclusion  of  all  others,  whereupon  a  special  Bank- 
ruptcy takes  place  as  regards  the  portion  thus  severed.! 
The  Creditors  in  a  Bankruptcy  proper  rank  as 
follows : 

1.  Those  who  are  absolutely  privileged  Creditors; 
as,  for  instance.  Creditors  claiming  for  expenses  in- 
curred by  the  last  illness  of  the  Defunctus,  Wages  of 
servants,  and  Fiscal  dues. 

2.  Preferential  Mortgage  Creditors. 

3.  Simple  Mortgage  Creditors. 

4.  Privileged  Chirographic  Creditors.]: 

5.  Simple  Chirographic  Creditors. 

*  By  means  of  the  Eci  Vindicatio,  Hereditatis  2)ditio,  Actio  commodati,  Actio 
in  rem  scrijJta,  d-c. 

f  For  example,  Creditors  having  a  claim  against  the  Inheritance  may  avail 
themselves  of  the  Bcncficmm  separation  is.  Trade  Creditors,  again,  exclude 
other  Creditors  by  means  of  the  Actio  coiitributoria'. 

J  There  are,  however.  Claims  which  have  a  preference  "  Frivniegium  cxi- 
gendi."  This  Privilcgium  exigendi  attaches  either  exclusively  to  the  Person  of 
the  Creditor,  as,  for  instance,  to  the  Fiscus,  to  Municipalities,  to  the  Ward,  to 
the  Wife ;  or  it  is  included  in  the  Obligation  itself,  such,  for  instance,  as  Funeral 
expenses,  Costs  for  the  reparation  of  a  building  in  ruins,  Outlays  for  the  pur- 
chase of  a  ship,  for  Money  deposited  with  a  Banker,  or  Money  Dealer,  without 
Interest. 
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Section  XLIII. — Of  the  Origin  of  Obligations. 

Von  Vangerow,  ss.  595 — 615. 

Arndts,  ss.  229—248. 

Pucbta,  ss.  249—285. 

Gai.  Coram.,  Tomkins  and  Lemon's  edit.,  pp.  530 — 533,  III., 

ss.  163—168. 
Savigny  Oblig.,  I.,  267,  381;  II.,  284. 

Gluck  iv.,  108,  529;  XVI.,  91;  XVII.,  19;  XVin.,  76  et  seq. 
Savigny  Syst.  des  heut.  rum.  Eechts  Bd.  II.,  272;  III.,  263, 

307. 
Pagenstecher  de  literar.  obligatione. 
Instit.  de  verborum  obligatione  (3,  15). 

"       de  inutilibus  stipulationibus  (3,  19). 
Dig.  de  pactis  (2,  14). 

"     de  verborum  obligatione  (45,  1). 
Cod.  de  pactis  (2,  3). 
"     de  comprehenda  et  committenda  stipulatione  (8,  38). 
"     de  inutilibus  stipulationibus  (8,  39). 
Dig.  de  praescriptis  verbis  (19,  5). 
Cod.  de  rerum  permut.  et  praescriptis  verbis  (4,  64). 
1.  57,  Dig.  de  oblig.  et  act.  (44,  7). 
1.  9,      "     de  contrab.  emt.  (18,  1). 

Cod.  ut  actiones  et  ab  beredibus  et  contra  beredes  incipiant 
(4,  11). 
"     si  quis  alteri  vel  sibi  sub  alterius,  etc.  (4,  50). 
'•     inter  alias  acta  vel  judicata,  etc.  (7,  60). 
Instit.  per  quas  personas  nobis  obligatio  acquiritur  (3,  28). 
Dig.  de  evictionibus  et  duplae  stip.  (21,  2). 
Cod.  de  evictionibus  (8,  45). 
1.  2,  Cod.  de  rescindendae  vend.  (4,  44). 
1,  35,  pr.  Dig.  de  contr.  emt.  (18,  1). 
1.  6,  pr.  Dig.  de  lege  commissoria  (18,  3). 
1.  17,  fin.  Cod.  de  fide  instrument.  (4,  21). 
Instit.  s.  ult.  de  verb.  obi.  (3,  15). 
1.  12,  Cod.  de  contr.  v.  comm.  stipul.  (8,  38). 
1.  115,  s.  2,  de  verb.  obi. 
Dig.  de  pollicitationibus  (50,  12). 
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Obligations  are  created  in  various  ways.  The  mode 
of  their  origin  exerts  an  influence  upon  the  very 
Matter  of  the  Obhgation.  The  different  modes  of  the 
origin  of  Obhgations  are  the  following:  Legal  Trans- 
actions, Forbidden  Acts,  and  States  or  Plights. 

I.  Legal  Transactions.  It  must  be  ascertained  in 
the  first  place,  before  all  other  considerations,  whether 
the  creation  of  an  Obligation  was  intended  by  the 
parties,  or  whether  either  of  the  parties  intended  merely 
some  lawful  aim,  without  intending  to  create  an 
Obligation."  According  as  this  is  the  case  or  not,  the 
distinction  is  made  between  Agreements  and  Quasi 
Contracts.!  Agreements  constitute  the  most  frequent 
mode  of  origin  for  Obligations.  By  these  are  to  be 
understood,  that  accord  of  the  several  Persons,  namely, 
the  contracting  parties,  by  virtue  of  which  one  party 
promises  something  ;  whilst  the  other  party  accepts 
the  promise.  Hence  it  follows,  that  there  must  be 
several  Persons ;  there  must  also  be  Concurrence  of 
Will  {Consensus) ;  and  the  declaration  of  this  Concur- 
rence, Promise,  and  Acceptance.  It  is  only  by  exception 
that   a   mere   Promise,   a  PoUicitatio,    engenders    an 


Obligation. 


*  For  instance,  Acceptance  of  a  Tutorship,  Entrance  npon  an  Inheritance, 
Negotiorum  gestio. 

t  The  parties  to  the  Transaction  are  bound  quasi  ex  contractu  just  as  if  the 
Legal  Transaction  were  a  Contractus. 

X  This  is  the  case  in  the  following  circumstances : — 

1.  lu  the  case  of  a  PoUicitatio  made  to  a  Respuhlica. 

2.  In  the  case  of  a  Promise  to  a  Church  or  Charity. 

3.  In  Dotal  Promises. 

4.  In  what  the  Germans  denominate  "Auslobung,"  that  is,  a  distinct  Pro- 
mise made  to  the  public  in  general.  Until  its  completion,  however,  the 
Promissor  may  retract.  But  as  soon  as  a  third  party  has  once  accepted,  and 
the  Promissor  wishes  to  recall  his  "Auslobung,"  he  must  pay  all  the  expenses 
that  have  been  incurred  by  his  proffer, 
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For  the  declaration  of  the  Will  various  forms  are  Forms 

necessary 

prescribed,  upon  which  depend :  for  the 

1.  The  vahdity  of  the  Contract;  (for  example,  judicial  oTthl^  ^°^ 
insinuation  or  publication.)  ^^^^^' 

2.  Its  enforcibility. 

According,  to  Koman  Law,  indeed,  a  mere  Pactum,  a 
mere  Agreement,  a  Declaration  of  the  Will,  expressed 
in  any  terms,  created  no  actionable  Obligation;  but 
only  those  x4.greements  which  were  made  in  specially 
imposed  forms,  gave  rise  to  binding  Contracts.  The 
forms  thus  observed  converting  a  mere  Agreement  into 
an  Obligation,  ccmscc  obligationum,  are  the  following : 

1.  Pits.  The  performance  of  an  act  lays  the  found-  CausceoUi- 
ation  for  some  counter  performance  on  the  other  side.  P^es. 
There  are  two  classes  of  Obligations  which  stand  ?'//  re. 
In  one  class,  the  reciprocal  performance  which  may  be 
demanded  is  not  stipulated  for,  but  must  be  rendered, 
since,  by  an  act  of  ours,  or  without  our  act,  an 
object  would  become  transferred  to  the  Property  of  an- 
other, which  he  would  hold  illegally.'''  In  the  other  class, 
reciprocal  performance  can  be  claimed,  because  by  the 
performance  on  the  one  part,  performance  on  the  other 
has  been  promised.  Contracts  that  have  been  created 
in  this  manner  are  termed  Pceal  Contracts.  When  the  Nominate 
x-Vctions  that  arise  out  of  these  Contracts  have  special 
names  given  to  them,  they  are  termed  Nominate  Con- 
tracts, Contracta  Nominata.  Such  are:  Mutuum,  Com- 
modatum,  Depositum,  Pignus.     When  the  Actions  have 

*  In  the  performance  of  an  innominate  Real  Contract,  Contractum  innomi- 
natum,  as  long  as  the  reciprocal  performance  has  not  been  comj)leted,  the 
Plaintiff,  instead  of  suing  for  the  performance  of  the  Contract,  may  proceed 
by  the  Condidio  causa  data,  causa  non  secuta.  In  other  cases  there  is  given 
to  the  Plaintiff  the  Condictio  indchiti,  ob  tmyem  causavi  etc. 
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no  special  name  given  them  (Actio  j'^raescriptis  verbis), 
such  Eeal  Contracts  are  called  huiominate.     They  are 
the  following:  Do  ut  dcs,  Do  ut  facias,  Facio  ut  des, 
Facio  ut  facias. 
Other  forms  are : 

2.  Verha,  Words  spoken  in  which  the  Agreement  is 
clothed.  The  most  important  case  by  far  of  the  verh- 
orum  ohligatio,  is  the  Stipulatio. 

3.  Littene,  that  is  written  words  in  a  given  form. 
Such  must  not  be  confounded  with  acknowledgments 
for  Debts,  which  are  proofs,  but  not  causae  ohligatiouum. 

In  some  instances : 

4.  By  mere  Consensus,  by  accord  without  form,  an 
Agreement  is  converted  into  a  binding  Contract.  The 
consent  in  this  case  is  the  causa  civilis.  There  are 
four  Consensual  Obligations:  Emtio  venditio,  Locatio 
conductio,  Societas,  and  Mandatum. 

The  causae  civiles  heretofore  enumerated,  are  in  the 
present  day  not  necessary  to  make  Agreements  action- 
able. Stipulations  and  Literal  Contracts  have  now 
become  obsolete.  At  the  present  time  Consensual 
Agreements  are  the  rule.  When  an  Agreement  has  been 
concluded,  it  becomes  valid  the  very  moment  the 
parties  to  it  are  in  accord  upon  all  essential  points. 

Non- obligatory  are : 

1.  A  Proffer  until  it  be  accepted.* 

2.  Negociations,  or  preparatory  acts,  unless  the 
several  provisional  points  are  settled  by  Special  Agree- 
ments {Pacta  praparatoria).  Thus  the  first  point  may  be 
determined,  namely,  that  an  Agreement  shall  be  made, 

*  It  may  be  asked,  how  is  it  in  the  case  of  proposals  made  to  parties  at  a 
distance  ?  Before  the  Absentee  has  received  the  proposition,  Revocation  is 
allowed,  and  that  whether  the  Revocation  becomes  known  to  the  absent  party 
before  or  after  his  acceptance. 
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f Pacta  dc  contralicndo);  from  which  there  arises  a  Eight 
of  Action  for  its  performance,  or  for  Damages  resulting 
on  account  of  its  breach.  Written  drafts  of  conckicled 
Agreements,  to  which  some  more  solemn  form  has  been 
added,  are  deemed  perfect  and  conclusive,  when  the 
form  happens  to  be  merely  arbitrary  and  is  added  only 
for  the  sake  of  proof.  When  the  form  is  one  prescribed 
by  Law,  the  Memoranda  made  by  the  parties  about  to 
enter  into  a  Contract  and  termed  by  the  Germans 
"  Functatioues,"  are  merely  preliminary  drafts;  pos- 
sibly also  Pacta  de  contralicndo,  if  the  legal  form 
operates  only  to  consolidate  the  security  of  the  trans- 
action. Otherwise,  the  perfection  of  an  Agreement 
depends  upon  its  nature.* 

To  give  additional  validity  and  force  to  the  per-  ArrJm,  or 
formance   of  Agreements,   irrespective  of  Suretyship,  money. 
the  Kenunciation  of  Exceptions,  or  Pleas,  the  Promis- 
sory Oath  and  Judicial  Confirmation;  Earnest-money, 
denominated  '^Arrha,"  and  the  so-called  Constitutiun 
are  employed.      Arrlia  is  either  given  as  the   proof 
of   a    concluded    Contract    and    becomes    returnable 
upon  its  performance,  or  it  partakes  of  the  nature 
of  a  conventional  Penalty  when  the  bargain  is  made 
simultaneously  with  the  Lex  commissoria ;  or  it  partakes  ArrM 
of  the  nature  of  a  forfeitable  Deposit,  upon  the  loss  oi^aus. 
which  either  party  may  withdraw  from  the  Contract 
(Arrlia  pKnitenticdis).     The  Constitutum  is  the  promise  Constitu- 
of  the  performance  of  an  existing  Obligation  by  means 
of  a  new  Agreement.     The  Action  arising  from  this  is 


*  At  Auction  eveiy  Lid  constitutes  a  separate  Contract,  subject  to  the  Condi- 
tion that  no  better  Contract  shall  be  made  within  a  given  time. 
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termed  '^ Actio  coiisliiuloyia.""-  The Coiistitutnm  presumes 

an  existing  Obligation,  but  not  necessarily  one  existing 

between  the  two  Promissors.     A  third  party  may  have 

been  constituted  in  lieu  of  a  jyehtoY  ( Coiisfitutuiii.  dchiti 

alienij,   who   henceforth  is   to   be  bound  to  another 

Person  constituted  as  Creditor.     The  performance  of 

the  Coniititutinii,  not  the  Co)isiitutuin  itself,  annuls  the 

original  Obligation.    When  no  time  is  fixed,  the  Judge 

determines  the  time  of  performance,  which  must  be  a 

period  of  not  less  than  ten  days. 

An  Agree-       The  eftect  of  a   concluded  Agreement  is  that  the 

the  Heir.    Prouiissor  is  bouud  to  the  exact  performance  of  his 

Promise,  or  Undertaking.      This  effect  passes  to  the 

Heirs,  but  the  Agreement  in  other  respects  does  not 

affect  third  parties.    From  which  it  follows  that  no  one 

can  make  a  promise  for  a  third  party,  nor  accept  a 

promise  for  a  third  Person.     This  rule  does  not  now 

hold   good   in  Modern  Law,    for   an  Assignment,  or 

Cession,  may  be  presumed  by  a  fiction  of  Law. 

AnObiiga-      If,   uioreover,   an  Agreement  is   to   be  effective  as 

iiaveT"    an    Obhgation,    it    is    absolutely   necessary  that    it 

w"or     should  be  founded  upon  an  adequate  material  basis 

caitsa.        QY  cmisci.     In  other  words,   the  Promise  must  intend 

some  lawful   object;    it  may  be   the  exercise  of  an 

act   of  liberality   (Donatio);    or   the  fulfilment  of  a 

*  The  advantages  of  the  Coiistitutum  aie  the  following: 

1.  It  is  an  acknowledgment  of  the  Obligation  on  the  part  of  both  the  con- 
stituents. 

2.  It  also  renders  })ossible  the  transformation  of  tlie  Obligation  in  respect 
of  Time,  Place,  Object,  or  Subject. 

3.  The  possibility  of  imposing  a  Liability,  or  of  creating  a  Itiglit  for  a  tliird 
party. 

4.  The  possibility  of  obtaining  an  Action  in  tlie  case  of  OhUgationes  natur- 
ales. 
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pre-existing  Obligation,*  as  in  the  case  of  the  Const i- 
tiitum  just  explained;  or  some  Compensation,  as,  for 
instance,  conventional  Penalt}-;  or  some  pecmiiary 
benefit  received.  An  Agreement  entered  into,  without 
actual  causa,  that  is,  without  an  adequate  material 
consideration,  is  destroyed  by  the  Condictio  sine  causa, 
and  by  an  Except io  or  Plea.  Again,  an  acknowledg- 
ment of  Debt,  without  a  material  causa,  is  called  Caiitio 
indiscveta,  and  has  no  efficacy  as  evidence. 

The  effect  of  an  Agreement  made  by  way  of  wager,  Ahatonae, 
and  upon  which  profit  and  loss  to  one  party  or  the  ?'ontnu?s. 
other  is  made  contingent  upon  the  taking  place 
of  certain  unknown  events,  is  peculiar.  The  peculiar 
Matter  of  the  Contract  is  termed  Ale  a,  and  Agreements 
resting  on  such  grounds  are  designated  AJeatoriae,  or 
Wager  Contracts.  Transactions  of  various  kinds  may 
be  concluded  in  this  manner. 

Two   kinds   of  Wager   Transaction   must  be  here 
distinguished : 

1.  Those  where  the  hazardous  business  serves  another  insurance, 

T  X  •  1         ri    1  (»  Lotteries, 

purpose,   such   as  Insurance,   Lotteries,   the   bale    oi  etc 
Things  to  be  hereafter  acquired.! 

2.  Those  where  the  hazardous  business  is  in  itself  "^^^^gers 

and 

the  object,  such  as  Wagers  and  Gambling  Transactions.  Gambling 
Transactions  of  the  first  kind  are  absolutely  binding,  tions!  *" 

*  He  who  promises,  or  to  whom  a  Promise  is  made,  is  regarded  as  the  Pro- 
curator. In  the  first  case,  when  a  Promise  is  given,  a  declaration  is  made  to 
warrant  the  performance  if  the  third  partj'  shoiild  make  default.  In  this 
sense  must  be  explained  the  Promise  that  a  third  party  will  perform. 

t  It  is  termed  a  Pactum  spei,  where  the  Expectancy  constitutes  the  subject- 
matter  of  the  Agreement,  in  which  case  the  existence  of  the  Thing  is  uncer- 
tain. It  is  denominated  Pactum  rei  spcratae  if  the  Thing  is  the  subject-matter 
whilst  the  quantity  of  the  Thing  is  uncertain.  In  the  first  case,  reciprocal 
perfonnance  is  required  even  when  nothing  results;  in  the  latter  it  is  not  so. 
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The  latter  kind  create  no  binding  Obligation,  for  the 
desire  to  wager  is  held  to  be  no  juridical  causa,  and 
losses  paid  may  be  recovered  by  means  of  the  Condictio 
indehiti  any  time  within  fifty  years. 

ForLidcien      II.  Forbidden  Transactions.    These,  in  as  far  as  they 

tion"!'^'^  give  rise  to  an  obligatory  relation'^  are  designated 
Delicts.     The  objective  presmnption  of  a  Delict  is  the 

CuipaMa.  commission  of  a  legal  wrong;  the  subjective  presump- 
tion is  the  intentional  guilty  violation  of  a  lawful  Eight, 
which  is   Cidpa   in   its   most   extended   signification. 

Doim.  When  the  intention  of  the  wrong- doer  has  been  directed 
towards  the  producing  of  the  wrongful  and  illegal 
act,  there  is  said  to  be  Dolus;  but  when  the  inten- 
tion has  not  been  directed  to  the  illegal  consequences, 
whilst  yet  these  might  have  been  foreseen  on  the  part 
of  the  wrong-doer,  the  wrong  perpetrated  is  designated 
Cidpa. 

standard        Tlio  standard  to  measure  the  conduct  of  a  Person 

measim;  acting  is  that  of  a  Bonus  pater  familias  placed  in  similar 
"^^""  circumstances.  He  who  has  acted  as  such  bears  no 
blame;  that  is,  no  Culpa  can  attach  to  his  conduct. 

The  con-        The  legal  consequences  of  a  Delict  are: 

sequences 

of  a  Delict.  1.  Liabihty  for  compensatory  Damages  when  the 
Delict  has  caused  a  pecuniary  loss. 

2.  Punishment,  public  or  private.  Private  punish- 
ment still  exists,  though  it  is  administered  less  often 
than  under  the  Roman  Law.  Punishment  and  com- 
pensatory Damages  may  be  simultaneously  demanded ; 
likewise,  several  punishments  arising  out  of  separate 
Delicts  against  the  same  object.     When  private  and 

•  That  is,  as  the  source  of  independent  Obligations  in  mntrndistinftion  to 
modifications  of  existing  Obligations,  (Vi(h  §  10^. 
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public  piTnishment  concur,  both  may  be  demanded,  if 
the  wrongful  acts  or  Dehcts  are  different  in  their 
characters. 

III.  Condition  or  Plight  is  the  cause  or  origin  of  Obli- 
gations to  this  extent,  that  a  Person  who  finds  himself* 
in  a  certain  state  may,  without  any  act  on  his  part, 
become  liable  for  the  performance  of  an  Obligation. 

Section  XLIV. — Of  Eepycsentatioit  in  the  incept  ion  of 
Ohligations. 

Vou  Vaugerow,  ss.  608,  653,  661. 

Arndts,  ss.  245—248. 

Puchta,  ss.  273—279. 

Gai.  Comrn.  IV.,  ss.  70 — 75. 

Savigny  Oblig.  II.,  33  et  seq. 

Gliick,  XIV.,  235  et  seq. 

Instit.,  ss.  1,  2,  quod  cum  eo,  qui  iu  al.,  etc.  (4,  7). 

Dig.  de  exercitoria  actione  (14,  1). 

Dig.  de  institoria  actione  (14,  3). 

Cod.  de  institoria  et  exercitoria  actione  (4,  25). 

Primarily,  the  effect  of  obligatory  acts  extends  only  Eepresen- 
to   the   parties   concerned   in   the   transactions.      By  extends 
Representation  this  operation  is  extended  to  others,  oran^bu- 
The  relation  of  Representation,  in  consequence  of  which  s^tion. 
one  may  by  the  act  of  another  enter  into  legal  relations, 
is  either  one  originated  by  necessity;  that  is,  based 
upon  the  control  that  the  Constituent  exercises  over 
the  Representative :  or  it  is  voluntary;  that  is,  dependent 
upon  office  or  appointment.     The  Obligation  always 
passes  through  the  Representation. 

*  For  instance,  one  who  is;  a  joint-Owner,  or  a  co-Heir,  or  the  Ilehitive  of 
another. 
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Those  who  acquh'e  Obhgations  by  necessary  Eepre- 


Persons 

acfiuire  Ly  seiitatioii  are  : 

Kepresent 
ation. 
The  Heir. 


The  Pater 
familias. 


Authori- 
zation by 
Mandate. 


1.  The  Heir,  by  reason  of  his  relation  to  the 
Testator  or  Defunctus,  into  whose  Personahty  he  is 
considered  to  enter. 

2.  The  Pater  familias,  tlivougli  the  Filias  faiiiiliaf!, 
by  virtue  of  the  P atria  potcstas.  Such  an  Acquisition 
generally  takes  place  when  the  Son  acquires  c.r  mpatris. 
The  Father  acquires  as  if  he  had  himself  contracted. 
But  as  the  Son  has  actually  contracted,  it  depends 
upon  his  knowledge  whether  error  shall  void  the 
Contract;  or  whether,  from  the  want  of  knowledge  of 
some  given  circumstances,  a  Claim  shall  aris3.* 

The  principal  case  of  Acquisition  hyVoliuitarjj  Picprc- 
scntatiuii  is,  that  of  authorization  by  Mandate.  The 
Mandatary  is  the  contracting  party,  and  he  acquires  a 
Eight  in  the  first  instance  only  for  himself.  His  Person 
comes  into  question  where  a  question  arises  of  mistake 
or  of  ignorance.  When  a  Claim  arises  because  he 
has  acted  without  knowledge  of  a  certain  circum- 
stance, such  want  of  knowledge  is  to  his  advantage, 
whilst  knowledge  militates  against  him.  The  Domiinis 
is  not  benefited  by  his  own  ignorance,!  nor  injured  by 
his  knowledge.'  Thus,  in  the  first  instance,  the 
contracting  Procurator  always  acquires  the  Right,  but 
the  Obligation  passes  by  a  real  or  fictitious  Ccssio  or 
Assignment  to  the  Domiinis.  These  principles  as  to 
the  Procurator  are  also  applicable  in  the  case  of  official 


*  For  instance,  Eviction  on  account  of  defects  in  a  Thing. 
t  Except  in  the  case  of  a  collusive  understanding  between   the  Procumtor 
and  the  Debtor. 

Z  Except  where  the  Doiniaus  lias  given  the  special  order. 
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Representation,  such  as  the  Representation  of  a  Judicial 
Person  and  of  Guardianship.  Even  without  oftice  or 
authorization,  the  fact  of  a  party  having  in  certain 
instances  conchided  a  Contract  for  the  benefit  of  another, 
leads  to  the  same  result  as  if  he  had  concluded  the 
transaction  as  a  party  duly  authorized,  so  that  the 
Dominiis  has  an  Actio  utilis.  When  an  Ascendant 
grants  a  Dowry  (iJo^  i,  and  has  stipulated  for  its  Resti- 
tution either  to  his  Daughter  or  her  Children,  the 
latter  have  conceded  to  them  a  UtiliH  actio.  When 
one  Person  delivers  the  Property  of  another  to  a  third 
party,  either  for  his  use  or  to  take  care  of  it,  stipulating 
that  it  shall  he  returned  to  the  Owner;  the  latter 
has  the  Right  to  avail  himself  of  the  Actio  iitilis  coni- 
modati  vcl  dcpositi.  If  the  Donor  burdens  the  Donee 
with  the  Condition  of  making  over  the  Property  to  a 
third  Person,  the  latter  has  an  Actio  iitili^.  When  an 
alienating  Mortgage  Creditor  has  reserved  to  the  third 
party  the  Right  of  redemption,  this  party  may  avail 
himself  of  an  Actio  in  factum. 

The  following  Persons  are  bound  by  their  necessary  Tho  Tos- 

tator  inaT 

legal  relations  :  innd  the' 

1.  The  Heir  by  the  Testator.  '^'"■• 

2.  In  certain  cases  the  Father  by  his  Son. '     The  The  Father 
cases  are  :  a.  If  the  Father  has  ordered  his  Son  to  do  iiound' 
certain  things,  or  if  he  has  subsequently  ratified  his  acts,  f,°f  h/s™'"' 
he  becomes  liable  in  solidnni  to  the  Actio  quod  jussu;  ^'^^■ 

h.  When  the  Father  has  induced  his  Son  to  act  to  the 
prejudice  of  a  Creditor,   the    Creditor   may  institute 

*  Xot  always,  hut  only  in  special  instances.  The  Actions  are  denominated 
Adioncs  adjedkkc  qualitatis.  (Sec  Gains,  note  v;  p.  694.  Tomkins  and 
Lemon's  edit.) 
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The  Actio 
tributoria: 
its  advan- 
tage. 


Trade 
manager. 


against  him  the  Actio  dc  co  quod  undo  dolo  patris  captus 
fraiidatusque  actor  est;  c.  When  the  Father  derives  a 
pecuniary  benefit  by  the  transaction  of  his  Son,*  he  is 
hable  to  the  extent  of  the  advantages  he  has  obtained, 
and  may  be  sued  by  the  Actio  de  in  roii  xcrso;  d.  When 
a  Father  has  given  a  Fccidium  to  his  Son,  the 
Creditors  may  sue  the  Father  for  one  year  after  the 
termination  of  the  potestas  by  the  Actio  de  pccidio, 
claiming  the  whole  amount,  deducting,  however,  what 
the  Father  (or  any  other  Person  for  whom  he  is  answer- 
able) may  owe  him,  and  adding  that  which  may  have 
been  lost  by  his  Dolus;  c.  If  a  part  of  the  Pcculium  is 
employed  in  trade,  with  the  Father's  knowledge  and 
consent,  those  Creditors  Avho  have  become  such  relying 
upon  this  fact,  have  the  Right  of  being  preferentially 
satisfied  out  of  that  portion  of  the  Fcculium.  Should 
the  Father  oppose  this  Demand,  the  Creditors  may 
proceed  against  him  by  tlie^4c'^/o  tributoria,  a  procedure 
more  advantageous  than  the  Actio  dc  peculio,  because 
the  trade  Creditors  have  a  Eight  of  severance,  whilst,  on 
the  other  hand,  the  Father  possesses  no  such  prefer- 
ential Plight.  In  these  five  instances  the  Father  is 
liable  for  the  business  Obligations  of  his  Son. 

There  are,  however,  two  other  cases  in  which  third 
parties  are  equally  hable,  who  are  represented  by 
voluntary  Representation.  When,  for  instance,  a 
trader  employs  a  trade  manager  for  his  business,  he 
becomes  answerable  in  solidwn  for  the  business  trans- 
actions of  his  manager,  whether  such  manager  were 


*  The  Action  presumes  a  direct  Aci[uisition,  not  an  intermediate  one  by 
means  of  the  Pcculium.  Not,  however,  only  the  absolute  increase  belongs  to 
this,  but  also  the  savings  made  by  a  Creditor. 
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instituted  by  necessity,   or  has  been  instituted  by  a 
voluntary  act.     The  Actions  ae-ainst  traders  are  the  Actions 

•^  ^  against 

Actio  institoria,  when  the  Factor  has  been  named;  and  traders. 
the  Actio  excrcitoria,  when  a  Magistcr  nafis  has  been 
appointed. 

These  Actions  presume  some  business  transaction 
of  the  trader,  which  either  he  or  his  Substitute  has 
conckided,  by  virtue  of  a  Procuration  (Frocura)r  In 
heu  of  suing  the  principal  trader  by  the  Actions  just 
named,  the  Creditor  may  proceed  against  the  trade 
manager,  even  though  the  latter  has  not  contracted  in 
that  Capacity.  If  the  Creditor  elects  to  pursue  the 
principals,  and  there  are  several  of  them,  they  are 
severally  answerable,  in  solid imi.     The  Liability  of  the  Thc^r^Aj 

•^  ^  quasi  1)1- 

principal  trader  is  not  restricted  in  the  case  of  Voluntary  sinoric. 
Kepresentatives  to  these  two  instances,  but  at  present 
it  comprehends  all  transactions  concluded  by  the  I'ro- 
curator  in  virtue  of  his  authority.     In  the  latter  case, 
the  Actio  quasi  iiistitoria  must  be  employed. 

Again,  juridical  Persons,  and  also  Persons  who  are 
under  the  Tutcla  are  answerable  for  their  Officers 
and  Guardians.  The  principal  Doiiiiiius  is  not  liable 
for  the  illegal  and  prohibited  acts  of  his  business 
manager,  beyond  the  pecuniary  benefit  he  may  have 
derived  from  his  acts,  t  But  mere  gain  is  not  in 
itself  a  sufficient  ground  to  create  a  Liabihty.  There 
must  be  some  additional  reason  to  render  the  party 
who   has  received  the  benefit   liable.      There  is   no 

*  All  Alteration,  a  Kevocation  must  be  notifted  if  it  will  aft'ect  a  third 
party. 

t  It  is  difierent  in  tlie  case  of  the  Actio  excrcitoria  and  institoria.  In  these 
Actions  the  principal  is  answerable  for  the  modification  of  the  Obligation  by 
illegal  acts.     Delicts  also  give  rise  to  Liabilities. 
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Actio  dc  ill.  mil  verso  utilis.  But  an  Jrlio  ncffotionim 
gestoruiii  lies  against  the  party  benefited;  provided  the 
presumption  necessary  for  the  instituting  of  this  Action 
is  found  to  exist,  such  presumption  being  that  of  not 
merely  having  made  a  pecuniary  gain. 

Section  XLV. — Of  the  Jltcmtiuii  of  existing 
Obligations. 

Vou  Vaugerow,  ss.  588,  637. 

AnicTts,  ss.  210—258. 

Puchta,  ss.  263—272. 

Gai.  Comm.,  III.  207. 

Gluck,  XVI.  239  et  seq.,  271  et  seq. 

Dig.  de  pactis  inter  emtorem  et  vend.  (18,  1). 

"     de  in  diem  addictione  (18,  2). 

"     de  lege  commissoria  (18,  3). 
Cod.  de  pactis  inter  emtor,  et  vend.  (4,  51). 
Dig.  de  (usnris  et  frnctibus  etc.  et  dc)  mora  (22,  1). 

The  prim-  The  primary  intention  of  an  Obligation,  even  during 

tionoVan  its  contiuuance,  may  undergo  a  change.     The  Matter 

may^''^*^°"  whicli  it  contained  at  the  commencement  of  the  trans- 

undergo  a  ^ctiou  mav  becoiiie  modified  in  its  nature.    The  rounds 

change.  -^  *-" 

for  this  may  be  : 

By  Agree-       1.  Agreement  between  the  parties.     Agreements  of 

between     tliis    kind,  wliicli  enlarge  the  original   Matter  of  an 

the  parties.  Qbligation,  are  termed  'O'arta  adjeetar     Such  do  not 

create  a  new  Obligation,  but  only  enlarge  or  extend  an 

existing  one.     Of  this  kind  are :  a.  The  Addietio  in  diem, 

by  Avhich  the  contracting   parties   stipulate   that  the 

Contract  shall  become  void  upon  better  terms  being 

obtained  from  a  third  party  within  a  given  time.     The 

Condition,  which  in  a  case  of  doubt  must  be  taken  to  be 
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a  Conditio  resolutiva,'-'  becomes  inoperative  the  moment 
more  advantageous  terms  are  offered  and  accepted. 
But  the  first    Contractor  can  secure    to  himself  the 
Contract   by  his  Acceptance  of  the  same  Conditions. 
h.  The  Pactum  displiccntia',  a  different  kind  of  Pactum,  Pactum 
by  which  one  or  both  parties  reserve  to  themselves  cScc. 
a  Eight  of  ixruitcntio'  for  a  certain  time,  in  cases  of 
doubt  as  to  the  time,  for  sixty  days.    c.  A  third  kind  of  ^?'  ^'"."■ 
Pactum  is  the  Pactum  commissorium  (Lex  commissoria), 
by  which  it  is  stipulated  that  the   transaction  shall 
become  void  upon  one  of  the  contracting  parties  making 
default  in  point   of  time.      The  defaulter  must  give 
back  what  he  has  received,  but  he  cannot  claim  that 
which  he  has  rendered. 

2.  Wronc:,  bv  Dolus,  by  Culna,  hy  Mora,  by  Refusal,  '^^'.loi'g-^ 

o'      ..  '      J  i      '     J  'J  '  arising 

and  by  Denial.  Firstly,  it  is  necessary  to  deal  with  iymnBoius, 
wrongs  arising  from  Dolus  and  Culpa.  Dolus  and  Culpa 
are  the  subjective  presumptions  of  an  unlawful  transac- 
tion. Illegal  acts  not  only  create  new  Obhgations,  but 
they  change  and  modify  those  which  already  exist.  This 
happens  when  an  Obligation  arising  out  of  a  corres- 
ponding Obligation  is  violated  by  the  activity  or  non- 
activity  of  the  party  f'iufaciciuJo  or  iu  uonfacioido).  For 
fraudulent  breach,  the  party  charged  must  invariably 
answer,  as  a  Pactum  dc  dolo  non  pracstando  is  no 
answer  to  an  Action. 

Culpa    is  divisible  into  two    degrees :    Culpa    lata,  ^'"-^f-  {'^^"' 

^  .  ^iid  Culpa 

or  that  absolutely  heedless  conduct,  id  uon  intclligcre  i'^^^^- 
quod  omncs  intellifpuit ;   and   Culpa  Icvis,  the    neglect 
which  a  diliffois  Pater  familias  similarly  situated  would 

*  The  principles  applicable  to  a  Comlitio  rcsolutiva  thus  become  applicable. 
Hence  ^11  the  effects  of  the  Contract  are  cancelled,  and  that  retrospectirelT. 
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have  avoided.  Generally  speaking,  there  are  no  greater 
and  lesser  degrees  of  Culpa.  It  is  true  that,  in  some 
legal  relations,  as  to  the  conduct  of  a  Person  the 
measure  of  care  a  man  would  give  to  his  own  concerns 
is  applicable ;  but  the  Omissio  dilirjcntm  in  siiis  rchus  is 
not  a  special  ground  of  Culpa,  because  the  measure  of 
wrong  is  subjective  (relative  Culpa,  or  Culpa  in  concrcto). 
It  is  by  the  application  of  this  subjective  Rule  that  in 
any  particular  case  the  existence  of  Culpa  is  proved. 

Liability        He  for  whose  benefit  the  Contract  has  been  made  is 

for  Culpa,  answerable  for  Ouuds  culpa.  A  party  concluding  a  trans- 
action for  a  third  Person  is  answerable  only  for  Dolus 
and  Culpa  lata.  To  this,  however,  there  are  excep- 
tions. In  the  case  of  kindly  services  rendered,  and  also 
in  the  case  of  a  Prccariuiu,  the  Agent  is  only  liable  for 
Dolus  and  Culpa  lata:  but  he  who  has  undertaken  volun- 
tarilij  the  business  of  another  party,  is  made  liable  for 
Oninis  culpa.  In  cases  where  private  Rights  are  inter- 
mixed with  those  of  third  parties,  as  with  a  Socictas,  a 
Communio  incldens.  Dotal  Matters,  and  in  Wardship, 
only  Dilirieiitia  in  concrcto  is  required. 

Burden  of       In  regard  to  the  burden  of  proof  for  Dolus  and  Culpa, 

Bohi.s  aTid  it  is  to  be  observed : 

Oicipa.  ^    iji|_^^|.  Y^Q  y.\^Q  charges  with  Dolus  must  prove  it. 

2.  When  a  Claim  is  based  upon  the  Culpa  lata  of 
another,  it  must  be  proved  that  the  Defendant  has 
acted  heedlessly  and  without  reflection,  or  differently 
to  the  manner  in  which  he  would  have  acted  in  his 
own  business. 

8.  When  Lccis  culpa  only  is  charged,  the  Defendant 
must  prove  that  some  Accident  (Casus)  has  occurred. 

4.  Wlien  Omissio  diligcnticc  is  charged,  the  Plaintiff 
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has  merely  to  prove  the  illegal  fact.  The  Defendant, 
however,  may  show  that  Accident  (Casus)  has  heen  the 
cause,  or  that  he  would  not  have  acted  differently  in 
his  own  affairs. 

A  second  kind  of  breach  of  an  Obligation,  effecting  ^^^°'''"- 
also  a  modification  of  the  Liability  itself,  arises 
from  what  has  been  already  denominated  as  Mora 
(Delay).  By  Mora  is  understood  the  illegal  delaying 
of  the  performance  of  an  act  which  a  party  is  bound 
to  discharoje.     It  is  termed  Mora  solvcndi,  when  the  ^^^'^^'  , 

°  .  .  .         fiolvcnat. 

Debtor  makes  default  in  point  of  time.  This  kind 
presupposes  that  the  Demand  is  due,  that  the  Debtor 
has  been  in  default, '  and  that  he  has  been  warned  by 
the  Creditor  for  the  non-fulfilment,  f  Generally,  the 
efl'ect  of  Mora  sohendi  is,  that  the  Debtor  must 
make  good  any  Damage  the  Creditor  has  sustained  by 
the  Mora.  From  this  it  follows  that  he  is  liable  also 
for  Accident  f  Casus),  and  there  is  a  perpetuation  of  the 
Obligation ;  unless,  indeed,  he  can  show  that  the  loss 
would  have  occurred  without  the  Mora,  and  that  it 
would  necessarily  have  affected  the  Creditor.  Further, 
Fruits  and  Interest  have  to  l)e  accounted  for  from  the 
moment  the  Mora  arises. 

Mora  is  denominated   Mora   accipiendi  when   the  ^^ora 
Creditor  on  his  part  makes  default  in  regard  to  the  "'^'^^''^'''' '■ 
time  of  his  Acceptance.      The  presumption  is,   that 
performance  has  been  tendered  rite,  as  it  is  termed. 


*  It  is  questionable  whether  Culjja  is  claimed  or  not. 

t  In  some  instances,  Interpellation  is  unnecessary.  There  is  a  Mora  in  re 
in  contradistinction  to  3Iora  ex  2}crsona  where  such  is  demanded,  namely,  in 
Obligations  arising  out  of  Delicts,  in  the  case  of  the  absence  of  the  Debtor, 
for  Debts  owing  to  a  Minor,  and  where  a  dies  certus  solutionis  is  fixed.  The 
last  case  is,  however,  disputed ;  but  it  is  held  in  practice. 
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Purgation 
of  Mora. 


Effect  of 
Denial  or 
Refusal. 


Accident. 


that  is,  in  the  proper  manner,  and  that  the  Creditor 
wrongfully  refused  to  accept.  From  that  instant  the 
Debtor  is  answerable  only  for  JJoIin^  and  Culpa  lata, 
and  if  the  risk  has  not  already  passed  to  the  Creditor 
it  passes  to  him  from  that  moment.  The  Creditor 
is  bound  to  make  good  to  the  Debtor  every  damage 
arising  from  Delay  on  his  part. 

That  Mora,  both  as  regards  the  Creditor  and  the 
Debtor,  terminates  on  the  destruction  of  the  Obligation 
is  manifestly  self-evident.  What  is  termed  the  pur- 
gation of  Mom  is  very  characteristic.  Any  subsequent 
Mora  annuls  the  former;  and  by  the  performance  of 
that  which  is  due,  with  that  which  has  been  added 
by  Mora,  the  Mora  is  entirely  extinguished.  Mora 
accipiendi  and  Mora  solvendi  cannot  co-exist. 

Lastly,  an  Obligation  may  become  modified  by 
Denial  or  by  Refusal.  By  Refusal  to  give  or  satisfy  a 
Legacy  left  ad  ^lias  camas;  by  Refusal  of  Restitution  in 
the  Actio  quod  metus  caitsa.  The  Penalty  incurred  in  the 
first  instance  is  tenfold;  in  the  second,  quadruple. 
By  Denial  in  the  Actio  kfiis  Aquilac ;  in  the  uictio 
depositi  miscrahiii^;  in  Actions  upon  an  acknowledgment 
of  debt;  the  subject-matter  of  the  Obhgation  is  increased 
twofold.  Hence  the  maxim,  "L/'.s  injiciaiido  crcscit  in 
dupluni." 

3.  Accident  f  Casus }.  An  Obligation  may  become 
void,  or  may  be  modified,  that  is,  increased  or  decreased, 
by  Accident.  When,  during  the  interval  of  time 
between  the  inception  and  the  completion  of  an 
Obligation,  the  subject-matter  or  object  has  increased, 
the  question  arises:  For  whose  benefit  are  the  Com- 
modi   rei,  as    they  are  termed,    or   the    Increments? 
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Tliey  belong  to  the  Creditor;"  but  he  takes  them  only 
in  as  far  as  they  arise  out  of  the  very  Thing  itself; 
such,  for  instance,  as  Fruits  and  Accessions.!  Adyan- 
tages  accruing  to  the  benefit  of  the  Debtor  from  other 
causes,  by  the  Sale  of  a  Thing,  by  the  unlawful  act  of 
another,  out  of  which  a  Claim  arises,  go  to  the  Debtor, 
when  the  periculuin,  or  risk,  is  likewise  with  him. 

Section  XLVI. — ()/  the  A^sifinmcut  or  'rran^fcr  of 
Ohlifiations. 

Von  Vaugerow,  ss,  574,  57G,  577. 

Arndts,  ss.  254—259. 

Puchta,  ss.  280—285. 

GUick,  XVI.,  379  et  seq.,  458. 

Dig.  de  hereditate  vel  actioiie  veudita  (18,  4). 

Cod.  "  "  "         "  "        (4,  39). 

1.  3,  Cod.  do  novat.  (8,  42). 

1.  1,  Cod.  de  0.  et  A.  (4,  10). 

1.  IG,  pr.  Dig.  de  pact.  (2,  14). 

1.  5,  Cod.  quando  fiscus  (4,  15). 

1.  22,  Cod.  maudati  vel  contra  (4,  35). 

Pkoperly  speaking,  Obligations  are  not  transferable ;  owiga- 

1  •  T      1  1         /^i  T  tionsiiot 

a  Contract  cannot  be  assigned,  because  the  Obhga-  tran.sf(.r- 
tion    cannot    be   seyered   from    the    original  parties.  ^'"^' 
But  to  meet  the  absolute  necessity  that  exists  under 
certain   circumstances   to   make    an  x^ssignment,  the 
exercise  of  an  Obligation  is  made  transferable,  t     The 

O  "I" 

Debtor   may  nominate  a  Substitute  to  discharge  the 

*  The  Creditor  would  have  been  liahle  for  the  loss  if  it  had  occurred  witliiu 
this  time.    "Connnodvm  ejus  rssr  debet  cvjus  jiericuhim.''' 

t  Interest  on  amounts  due  for  Hiring  and  Kent  excepted,  so  far  the  Debtor 
is  liable  for  any  Claim  for  Damages  made  by  an  ejected  Lessee. 

J  A  less  available  mode  is  by  Delegation,  because  the  pre-existing  Obligation 
is  rendered  void,  and  the  assent  of  the  Debtor  becomes  necessary  to  enable  a 
new  Creditor  to  take  the  place  of  the  former  one. 


340 


OBLIGATIONS. 


Procurator 
in  rerii 
siiam. 


Cessio,  or 
Assign- 
ment : 
volun- 
taria  and 
necesmria. 


The 

Assignee 
only  ob- 
tains the 
Right  of 
Aftion. 


Obligation  to  the  Creditor;  who  may  appoint  a  Sub- 
stitute or  Representative  to  make  the  Claim  for  him. 
When  the  Substitute  either  pays,  or  undertakes  the 
management  on  his  own  account,  he  is  called  a  Procu- 
rator ill  rem  fiuam.'^'  The  act  by  which,  on  the  part  of 
the  Creditor  a  Procurator  iu  rem  suaiu  is  appointed,!  is 
termed  "Cessio"  or  "Assignment."  This  is  accomplished 
either  by  the  legal  Transfer  of  a  business,  denominated 
"Cessio  voluntaria;"  or  by  legal  Prescript,  termed  "Cessio 
necessaria,"  when  a  Person  acquires  thereby  the  inde- 
pendent right  of  converting  the  Obligation  of  a  third 
Person  for  his  own  benefit.  According  to  Modern  Law, 
a  Cessio  is  regarded  as  complete  if  the  justa  causa 
prcececlens,  as,  for  instance,  the  legal  Transaction  or 
the  legal  Precept]:  is  adequately  present  to  make  it 
valid.  §  The  assent  of  the  Debtor  is  not  needed. 
Assignment  is  allowable  in  all  Claims,  even  in  those 
which  are  not  actionable.  ||  But  as  only  the  Obligation, 
not  its  legal  cause,  passes  by  the  Assignment;  it  follows 
as  a  matter  of  course,  that  the  Assignee  does  not  acquire 
the  relation  of  the  Mandatary,  or  of  the  Lessee;  but 


*  III  rem  suam  because  he  employs  the  Obligation  for  liis  own  benefit,  not 
for  the  benefit  of  the  Creditor. 

t  As  a  Sale,  Gift,  &e. 

X  For  example :  he  who  is  compelled  to  pay  a  Debt  which  is  not  his  own,  or 
only  such  in  part,  has  the  Bcncficium  cedendarum  actimium.  He  must,  how- 
ever, ask  for  the  Assignment  before  Payment,  becai;se  after  Satisfaction  the 
Obligation  becomes  discharged.  The  party  completing  a  transaction  by  a 
voluntary  Eepresentative,  has  the  Eight  to  obtain  from  him  an  Assignment  or 
Cession  of  the  Action  arising  from  the  business.    And  similarly  in  other  cases. 

§  In  other  words,  iii\\Q  justa  cansa  2)raeccdcnshe  present,  a  Mandate  is  pre- 
sumed. Nevertheless,  the  Mandate  always  forms  the  basis  of  the  Assignment. 
For  example:  A  is  bound  to  assign  to  B.  This  sufticcs  for  B,  he  has  tlms  his 
Lccjitimatio  ad  causnm. 

II  In  the  latter  case  it  is  made  valid  by  Plea:  for  example,  in  Compensation. 
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only  the  Eight  of  Action  residing  in  the  Person  of  the 
Transferor,  namely,  the  Actio  iiiandati  locati,  etc. 

Herein  there  exists  no  exception  to  this  rule.  On 
the  other  hand,  the  followino:  Ri^^hts  and  Oblio^ations  ^^^-  , , 

"  "  ^  assignable 

are  not  assignable  :  Actions. 

1.  Public  Actions,  and  Actioncs  vindictiun  spirantes; 
because  such  Actions  do  not  exist  as  Property  prior  to 
the  Litis  contestatio,  and  are  non-transferable  after  the 
Litis  contestcitiu,  as  they  are  Actioncs  Utigioscc. 

2.  Obligations  which  presume  a  strictly  non- alienable 
quality  in  the  Person  of  the  Creditor :  such  as  Obli- 
gations for  Servitudes,  Alimony,  and  the  appointment 
of  Personal  Servitudes. 

3.  Assignment  to  one  having  Dominion  over  the 
Assignor  is  prohibited. 

4.  Obligations  due  to  Wards  cannot  be  assigned  to 
their  Guardians. 

5.  The  Claim  of  a  Jew  upon  a  Christian  cannot  be 
assigned  by  the  Jew  to  another  Christian. 

G.  Litigious  Claims  are  non-assignable. 

The  Lex  Anastasiana ,  which  forbids  an  Assignee  who  The  lcx 
has  acquired  a  Right  by  purchase  to  recover  more  than  ana!  '* ' 
the  price  he  has  paid,  is  only  a  limitation  of  the  general 
rule  regulating  Cession.     The  burden  of  proof  as  to 
the  amount  paid  falls  upon  the  Assignee. '^ 

Assignment,  or  Cession,  finds  its  expression  in  three  ^^^^l^! 
ways:  ^''^'^■ 

1.  In  reofard  to  the  relation  between  the  Assiofnor  and  4^  ^°  '^^', 

<^  ...  .  signor  and 

Assignee.      This  relationshij)  arises  out  of  the  justa  Assignee. 

»  Those  Obligations  are  excluded  which  are  employed  in  common  for  the 
purpose  of  currencj',  as  Bills  of  Exchange ;  and  Obligations  which  are  made  in 
lieu  of  payment;  or  consequent  upon  a  distribution  of  the  Propert}'  of  a 
Communio;  or  in  Satisfaction  of  a  Creditor  by  the  Possessor  of  a  Pledge. 

2a 
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cmisa  praecedens.  Generally,  the  Assignor  is  bound  to 
warrant  the  existence  of  the  Claim,  unless  it  is  assigned 
as  a  disputed  Claim,  or  is  ceded  from  mere  motives  of 
liberality.  The  Assignor  is  only  exceptionally  answer- 
able for  the  goodness  of  the  Claim.* 
As  to  2.  In   res^ard  to  the   relations   subsisting   between 

Assignee  ,  ^  .  . 

andbcbiior  Assigueo  and  Dehitor  cessus,  the  Assignee  is  a  Pro- 
curator.  Hence  it  follows  that  the  Debtor  can  make 
use  of  all  Exceptions  or  Pleas  which  he  could  have 
employed  against  the  Assignor,  prior  to  his  entering 
into  the  special  relation  with  him,  as  well  as  those 
given  to  him  against  the  Assignee.  It  follows,  further, 
from  this,  that  the  Assignee  is  entitled  to  enforce  every 
Eight  of  preference  possessed  by  the  Assignor,  pro- 
vided they  are  not  processual,  f  and  that  from  the  legal 
benefit  at  the  time  of  the  Assignment,  a  confirmed 
Eight  has  already  proceeded  in  concreto.\  Hence, 
finally,  it  follows  that  the  Assignee  cannot  avail  him- 
self of  his  oini  pririkfie  in  regard  to  the  assigned  Obli- 
gation. But  as  the  Assignee  exercises  indeed  the  Eight 
of  a  third  Person,  though  for  his  own  advantage,  it 
follows  that  he  may  avail  himself  of  privileges  which 
relate  only  to  the  enforcement  §  and  enjoyment,  but  do 
not  touch  the  nature  of  the  Obligation. 

*  He  is  answerable:  1.  If  he  lias  oollusively  prevented  the  liquidation. 
'_'.  If  he  has  induced  the  Assignee  to  accept  it  by  means  of  deception.  3.  When 
the  Assignment  is  made  in  lieu  of  Payment. 

f  Such  processual  Pleas  must  be  excluded  as  have  their  foundation  only  in 
the  Person  of  the  Assignor,  not  affecting  the  Person  of  the  Assignee;  as 
for  instance,  the  Liability  of  a  foreigner  to  find  Security. 

J  As  an  example,  it  may  be  mentioned  that  the  Fiscus  has,  without  Agree- 
ment, the  Eight  to  claim  Interest.  If  he  assigns  his  Plight,  the  Eight  of 
claiming  Interest  passes  to  the  Assignee  \\\)  to  the  time  of  Assignment.  The 
Privilcyium  cxigencU  causa  also  passes. 

§  To  these  belong  those  of  Process. 
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3.  In  respect  to  the  relationship  between  Assignor  As  to 
and  Debitor  cessus.  '  After  the  Cession  or  Assignment  IndBeMtor 
the  Assignor  continues  to  be  the  Creditor  until  the  '"^"''' 
Assignee  has  contested  the  Claim  with  the  Debtor  to 
the  Litis  contestatio;  or  until  he  has  given  him  notice 
fDemmciatiu)  of  the  Assignment. 


Section  XL VII. — Of  the  Dissolution  of  Obligations. 

Von  Vaugerow,  ss,  GIG — G22. 

Arndts,  ss.  260—277. 

Puchta,  ss.  286—302. 

Gai.  Comm.  III.,  168—170,  172,  176,  177,  179. 

Gliick  XV.,  59  et  seq. 

Instit.  quibus  modis  obligatio  toUitur  (3,  29). 

Dig.  de  solutionibus  et  liberationibus  (46,  3). 

Cod.  de  "  "  "  (8,  43). 

Dig.  de  compeusatiouibus  (16,  2). 

Cod.  de  "  (4,  31). 

Dig.  de  novationibus  et  delegationibus  (46,  2). 

Cod.  de  "  "  "  (8,  42). 

Dig.  de  pactis  (2,  14). 

Cod.  de     "      (2,  3). 

Dig.  de  acceptilatione  (46,  4). 

Cod.  de  "  (8,  44). 

Instit.  ss.  3,  4,  de  excep.  (4,  13). 

Obligations  are  dissolved  ex  professo :  ex  •pn- 

1.  By  Payment,  that  is,  the  tenderinoj  of  that  which '  ^^''t. 

•^  "  "  JjV  Fav 

is  due  to  the  Creditor,  or  to  his  Mandatary,  or  to  the  ment. " 


so-called  Solutionis  causa  adjedus,*  or  to  the  Crcdito 


*  The  Adjectus  acquires  no  actual  Obligation.  He  cannot  at  any  timo  bring 
Suit,  neither  can  he  dispose  of  his  Claim.  But  the  Debtor  may  pay  him,  and 
the  Creditor  cannot  prevent  this.  This  marks  the  distinction  between  an 
Adjectus  and  a  Mandatary. 
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crcdituris  when  it  is  done  for  the  purpose  of  satisfying 
the  Obhgation.* 

The  Debtor  only  is  Hable  to  pay,  but  any  third  party 
may  become  entitled  to  claim.  Whether  a  third  Party 
may  claim  Compensation,  depends  npon  whether  the 
Claim  has  been  assigned  by  the  Creditor  to  the  Claimant 
before  Payment,  or  whether  the  requisites  for  the  Man- 
datary Action,   or  the  Actio  netjotiorum  fjestoruin,  exist 

Capacity    or  uot.     Finally,  there   must  be  on   the  part  of  the 

to  acJept    Debtor  and  Creditor  Capacity  to  make  the  Disposition : 

a\men .    ^^_^_^^  Payment  to  a  Ward  is  only  valid  when  made 

with  the  approval  of  the  Guardian ;  j  and  a  Ward  can 

only  make  a  valid  Payment  with  the  consent  of  his 

Guardian.]; 

Proof  of         He  who  maintains  Payment,  must  prove  it.     This 

ajmen  .    ^^^^^  ^^^^^  ^^  giveu  by  various  kinds  of  evidence;  as  by 

Witnesses  on  Oath;  but  more  especially  by  the  produc- 

Apocha.  tion  of  a  Receipt,  or  Allodia  (Allodia  nan  alias,  qiiam 
si  ^^ecunia  soluta  sit).  A  Receipt  granted  by  a  private 
Person  is  evidence  after  thirty  days.  Until  then  the 
Exceptio  lion  numeratac  pecuniae,  may  be  pleaded.  It 
is  erroneous  to  say  that,  after  that  time  no  rebutting 
evidence  may  be  adduced,  as  it  is  only  denial  on  Oath 
that  is  forbidden.  Payment  may  be  also  presumed, 
rendering  any  proof  unnecessary;  as  by  cancelling  the 
account ;  or  by  returning  it  to  the  Debtor.  The  Receipts 
for  the  last   three  Payments   that  have  become  due 


•  Everything  must  be  measured  by  the  fundamental  jirineiple  of  iic(jotloruin 
(jcstlo.  Hence,  Payment,  -when  such  is  prohibited,  or  when  it  is  nnide  without 
benefit  to  the  Creditor,  does  not  discharge  the  Debtor. 

t  But  on  proof  of  the  versio  in  mn,  release  or  dischai-ge  takes  place. 

X  Except  where  the  Ward  has  paid  the  same  as  tlie  fJuardian  would  have 
paid. 
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furnish  presumptive  evidence  that  the  previous  De- 
mands have  been  satisfied. 

2.  By  Deposit  and  Derehction.     Where  a  Debtor  %  Deposit 
cannot  pay  his  Creditor,  because  he  refuses  to  accept  liction. 
or  is  unable  to  accept  in  consequence  of  absence,  the 
Debtor  may  deposit  in  Court  the  amount  due.     He 

may  even  go  so  far  as  to  abandon  the  Property  when 
Deposit  is  impracticable,  as  in  the  case  of  wine  sold 
without  the  casks;  or  when  by  retaining  the  goods 
damage  might  ensue;  or  where  notice  has  been  dis- 
regarded. Such  Deposit  and  Dereliction,  or  Abandon- 
ment, take  the  place  of  Payment.  The  Deposit  may 
be  reclaimed  by  the  Debtor,  until  accepted  by  the 
Creditor.  When  this  is  done,  the  Obligatory  relation 
revives,  as  though  it  had  never  been  discharged. 

3.  By  Novation,  or  the  Dissolution  of  an  Obligation  Xoration. 
by  the  substitution  of  a  new  one  in  its  place.     Accord- 
ing as  the  Dissolution  has  its  origin  in  an  act  of  the 

will,  or  in  some  act  which  has  immediately  this  effect, 
such  as  Litis  contestation  or  a  Judgment;   Xovatio  is  Voiuntaria 
termed  voiuntaria  or  nccessaria.    Xovatio  is  also  divided  sm-ia. 
into  simplex  and  qaalificata,  according  as  the  object  or  simplex 
the  subject  is  changed.     The  latter  in  which  the  subject  jf^i,)^""^'" 
is  changed  is  either  expromissio,  when  the  Debtor  is 
changed;   or  delegatio,  when  the  Creditor  is  changed. 
The  change  of  the  Creditor  is  not  valid  without  his 
consent ;  that  of  the  Debtor  may  or  may  not  be  coupled 
with  his  consent.     Consent  is  obtained  in  the  form  of 
a  Mandate :  the  Creditor  authorises  another  Person  to 
become  the  Creditor;   the  Debtor  empowers  another 
Person  to  become  the  Debtor.     The  Person  making 
the  request  is  termed  ^'Dekgans:"  the  Debtor  under 


X 


The 


requi- 
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the  new  Obligation  is  named  ''Delegatus;"  the  Creditor 
under  the  new  Obhgation  is  termed  ''Belegatarius." 
The  two  last  mentioned  must  have  contracted  with  each 
other,  for  then  only  is  a  Xovatio  qualijicata  possible. 

sYteVofV  The  requisites  of  a  Novation  requiring  special  men- 
tion are:  a.  Two  valid  legal  Obligations;  the  prior  one 
which  is  to  be  changed,  and  a  new  one  which  is  to 
produce  the  Novation:*  b.  A  subject  entitled  Cui  recte 
sohitur,  is  ctiam  novarc  potest.  The  exceptions  are 
solutionis  causa  adjectus;  the  Filiiis  familias  in  regard 
to  Claims  arising  out  of  the  Feculium;  the  party  author- 
ised to  receive  Payment:  c.  The  Animus  novancli ^Nhich. 
need  not  be  expressly  declared,  but  must  not  be  pre- 
sumed. Where  the  Animus  novandi  is  defective,  the 
Obligatio  posterior  is  either  a  mere  addendum  to  the 
Contract,  or  an  independent  Obligation  which  the 
Creditor  may  claim  to  have  fulfilled  in  lieu  of  the 
prior  Obligation,  with  all  its  accessories,  Interest, 
Pawn,  and  Guaranteeship.  This  is  manifestly  of 
importance  in  Correal  Obligations.  When  a  Right 
attaches  to  the  former  Obligation,  and  it  is  intended 
to  transfer  it,  it  operates  just  the  same  under  the  new 
Obligation  as  under  the  old. 

Release.         4.  By  Release.     The  Creditor  may,  by  Agreement, 
release  his  Debtor,  in  whole  or  in  part.f 

*  When  the  original  Obligation  is  conditional,  the  new  one  is  so  likewise. 
When  the  new  Obligation  is  conditional  and  the  Condition  is  still  extant,  a 
valid  Obligation  is  in  force.  If  the  Condition  fails  the  X'nor  Obligation 
remains  in  force. 

+  The  Roman  Law  acknowledged  two  transactions  of  this  nature  :  a  solemn 
one,  the  AccejJtilatio;  and  an  infonnal  one,  Pactum  dc  non  2>ct<^'i<io.  The 
former  operates  ipso  jure,  destroying  the  Obligation;  the  latter  ojJC  cxceptionis, 
and  absolves  the  Debtor.  It  discharges  liim,  his  Sureties,  and  his  Heirs  if 
concluded  in  rem;  it  discharges  the  Debtor  only  when  made  in  personam.  In 
Correal  Obligations  it  operates  subjectively  only. 
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5.  By  Contrarim  cotisensus  oi'  Jliitii us  dissensus.  This  Contrarius 


consensus. 


solution  takes  place  only  av lieu  the  Obligations  arise  or  j/!<<m<s 
out  of  mutual  consent,  and  only  as  long  as  the  Obliga-  '^''***"^"* 
tion  still  rests  on  the  mere  Consensus.     Such  a  union 
of  will  operates  ipso  jure.     When  the  Obligation  is  no 
longer  dependent  upon  mere  Contract,  the  union  between 
the  parties  constitutes  a  new  Agreement. 

6.  By  Transactio,  or  as  the  Germans  term  it  VergleicJi.  Tmnsactio 
By  this  is  understood  an  Agreement  by  virtue  of  which 

two  or  more  Persons  convert  a  disputable,  uncertain 
legal  relation,  in  which  they  find  themselves,  into  a 
certain  and  definite  one,  by  a  mutual  relaxation  of  their 
Claims  and  Demands.  On  the  part  of  the  Persons 
themselves,  Transactio  presupposes  a  Plight  -of  Aliena- 
tion. In  regard  to  the  object,  a  Res  duhia  is  required. 
Hence,  post  rem  judicatani  no  Transactio  is  possible.* 
It  is  also  necessary  that  the  object  should  be  subjected 
to  the  private  Disposition  of  the  parties,  f  Should  there 
be  error  in  one  of  the  points,  which  the  parties  to  the 
Agreement  did  not  consider  doubtful  at  the  time,  the 
Transactio  becomes  utterly  void.  Transactio,  when 
legally  made,  has  the  same  effect  and  operation  as  Res 
judicata.  It  binds,  however,  only  the  parties  privy  to 
it;  still  the  claims  of  Creditors  upon  the  Estate  of  the 
deceased  are  dependent  upon  the  quota  of  the  Inheri- 
tance as  determined  by  the  Transactio. 

7.  By  Oath.     The  parties  may  agree  that  the  matter  By  oath. 
in  dispute  between  them  shall  be  determined  by  affir- 
mation on  the  oath  of  one  of  them.     In  regard  to  both 

•  For  the  same  reason  Transactio  of  a  Testaiuentavy  Disposition  ante  apcrtas 
tabulas  is  void. 

t  Hence,  there  can  be  no  Transactio  for  the  Dissolution  of  Marriage.  Trans- 
actio can  be  only  permitted  after  causae  coijnitio  by  a  Judge. 
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the  subject  and  the  object,  the  same  rules  apply  as 
those  applicable  m  Transactiu.  The  same  remark 
holds  good  ill  reference  to  its  scope  and  operation.  An 
Oath  operates  only  upon  the  parties  to  the  Agreement.* 
An  Oath  tendered  to  a  Person  may  be  taken  or  refused. 
The  party  proposing  it,  however,  cannot  retract  if  it 
has  been  once  accepted. 

By  Ari)i-  8.  By  Arbitration.  This  is  an  Agreement  by  which 
two  or  more  Persons  bind  themselves  to  submit  their 
disputes  or  differences  to  the  decision  of  a  third  Person, 
who  is  called  a  Referee  or  an  Arbitrator.  The  effect  is, 
that  neither  side  can  pursue  their  Remedy  aliunde,  and 
that  submission  to  the  award  becomes  compulsory. 
For  this  purpose,  an  Actio  and  an  Except io  are 
allowed.  The  requisites  for  an  Arbitration  are:  (1.) 
Election  of  a  fit  Arbitrator ;  thus,  no  Insane  person 
can  discharge  the  duty.  (2.)  Acceptance  and  perform- 
ance of  the  duties  by  the  Person  elected.  The  grounds 
giving  rise  to  the  dissolution  of  an  Arbitration  are 
numerous,  namely,  Coiitrarins  consensus,  Death,  Hos- 

p^^^^         tility,  Lapse  of  Time. 

Conditio         9.  By  the  arrival  of  a  Conditio  resolutica,  of  a  fixed 

rcsolutiva.    ,.      .        ,     . 

limit  of  time. 

BvPres-  -,  ^^     -r.  •        •        -n.  •      • 

ciiption.         10.  by  an  extinctive  Prescription. 

^}y  Res  11.  By  iit'6'  judicata.     Final  iudo-ment  dissolves  an 

Obligation;  but  Res  judicata  can  only  affect  the  parties 
privy  thereto.  It  can  only  be  employed  by  way  of 
Except  io,  and  can  never  be  made  the  cause  or  basis  of 
an  Action. 

*  Save  in  cases  of  Correal  Obligations,  with  co-principal  Debtors  and 
Sureties;  with  the  Succcsso7-  in  rem  in  iKcidium;  for  and  against  the  Son  and 
the  Father;  and  in  the  case  of  a  Representative  empowered  to  take  an  Oath. 
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12.  By  Notice.     As  the  rule,  notice  is  inadmissible.  By  Notice. 
It  is,  lioweYer,  allowable  in  Mandates,   Partnerships, 
and  certain  cases  of  Locatio  condudio. 

There  are  some  occm'rences  which  only  effect  the  Soiutiou 
Solution  of  an  Obligation  as  a  consequence.  Such  are  sequence. 
the  following : 

1.  Set-off,  or  Compensation.  By  this  is  meant  Sct-otr. 
the  deducting  of  one  Demand  from  another  directly 
opposed  to  it.  This  appears  as  a  fictitious  reciprocal 
Payment.  The  Requisites  are:  a.  Two  valid  Claims, 
which,  however,  need  not  be  connected  with  each 
other;*  h.  Such  Claims  must  be  Obligations  of  the 
Plaintiff  and  the  Defendant;!  c.  Compensabihty  of 
the  object,  which  can  only  be  possible  in  the  case  of 
fungible  Things.  The  Claim  for  a  Species  can  never 
be  made  the  object  of  a  Compensation,  or  Set-off; 
that  of  a  Genus,  vai-elj/^  d.  That  the  counter  Claim 
be  liquid,  or  certain;  the  rule  of  Law  being,  "Litjuidi 
cum  illiquido  nulla  compcnsatio,"  that  is,  the  existence 
of  the  Claim  and  its  subject-matter  must  have  been 
determined ;  e.  That  the  counter  Claim  be  due, 
though  the  time  for  Payment  having  matured  does 
not  furnish  an  impediment.  Set-off  never  takes  place 
by  itself  (ipso  jure i,  the  special  act  or  Agreement 
of  the  parties  is  always  needed;  or,  if  Action  be 
brought,  there  must  be  the  citation  of  the  other  party. 


»  The  exceptious  to  tins  are:  1.  laCcssio  or  Assigumeut.  2.  In  Corrci  Socii. 
3.   In  Suretyship. 

■f-  The  Debtor  must  have  the  choirc  and  the  Eight  to  demand  souu'thiiig 
of  the  same  Genus  from  the  Creditor. 

J  If  a  much  longer  period  of  time  is  needed  to  determine  this  than  to 
prove  the  case,  then  the  Defendant  is  postponed  cuJ.  separatum. 
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Omission 
of  Set-ott' 
by  error  or 
intention. 


Merger, 
Coiifusio. 


Concursiis 
causarum 
lucrativ- 
ariim. 


Impossi- 
bility of 
perform- 
ance. 


Then,  however,  the  two  ObHgatioiis  become  retro- 
spectively extinguished,  in  whole,  or  in  part,  according 
to  their  extent.* 

Where  an  allowable  Set-off  has  been  omitted  in 
error,  the  Condictio  iiidehitiis  permitted;  if  intentionally 
neglected,  the  counter  Obligation  must  be  sued  for 
separately.  When  the  Set-off  has  been  disallowed  by 
the  Judge,  it  is  of  importance  to  ascertain  vdiether  he 
disallowed  it  on  account  of  some  informality  in  the  form 
of  the  Compensation,  or  if  the  ObHgation  itself  was 
disallowed.  In  the  first  instance,  the  separate  Obliga- 
tion still  remains  enforceable;  but  in  the  latter,  not. 

2.  Merger,  Confusio.  This  takes  place  where  an 
Obligation  and  a  Liability  merge  in  one  and  the  same 
Person.  If  Confusio  takes  place:  (/.  Between  a  Credi- 
tor and  the  principal  Debtor,  the  entire  Obliga- 
tion becomes  extinguished;  h.  When  this  occurs 
between  the  principal,  and  the  party  accessorily  liable, 
or  between  the  latter  and  the  Creditor,  then  the 
accessory  Liability  becomes  extinguished ;  c.  When  this 
happens  between  the  correal  Debtor  or  the  correal 
Creditor,  the  Creditor  has  the  Plight  of  election. 

3.  The  Concursus  causarum  lucrativarum.  When  a 
party  entitled  to  a  Species  for  some  pecuniary  reasons, 
receives  this  Species  on  account  of  some  other 
pecuniary  reasons,  the  Obligation  becomes  discharged. 

4.  Impossibility  of  performance.  This,  Avhen  purely 
accidental,  avoids  the   Obligation  either  in  whole  or 


■■■  In  this  sense,  according  to  the  authorities,  Compensation  operates  -ipso 
jure:  properly  it  only  acts  ope  exccptionis.  Otherwise  Obligations,  and  counter 
Obligations,  could  not  co-exist.  It  could  not  be  left  to  the  choice  of  the  Creditor, 
either  to  avail  himself  of  the  Compensation,  or  to  pursue  his  separate  Right. 
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in  part  (Casus  a  nulla  praestatur).  But  the  question 
arises,  Who  is  to  bear  the  loss,  who  is  to  sustain 
the  risk?  In  unilateral  Obligations,  this  always 
falls  upon  the  Creditor.  In  bilateral  ObHgations, 
where  a  particular  thing  has  to  be  done,  the  risk  also 
falls  upon  the  Creditor.  For  example:  in  a  Sale  the 
Purchaser  obtains  no  performance  from  the  Debtor, 
but  must  still  perform  his  part,  and  bear  all  the 
risk.  There  is,  however,  an  exception  to  this  in  the 
case  of  alternative  Obligations  w^here,  before  per- 
formance, all  the  Things  contracted  for  must  have 
perished;  and  in  Contracts  for  a  Genus.  For  the 
maxim  is,  "Genus  perire  nan  censetur."  In  bilateral  Obli- 
gations, when  the  Obligation  is  that  of  Contract  for 
the  use  of  a  Thing,  the  risk  remains  mih.  the  Debtor, 
because  here  the  Liability  is  reproduced  at  every 
moment  of  time.  The  Debtor  is  not  bound  to  pay 
Interest,  but  he  obtains  no  mutual  performance  of  the 
Obligation.  The  same  holds  good  in  bilateral 
Obhgations  for  Servitudes. '^ 

0.  The  Dissolution  of  the  interest  of  the  Creditor  in  Dissolution 
the  matter;  for  without  some  interest  no  Obligation 
can  exist. 

6.  Destruction  of  the  principal  Obligation,   which  tion  oAhe 
discharges  all  those  Obligations  that  are  accessory.        obligation. 

7.  Forfeiture  by  way  of  Penalty.     In  any  case  of  Forfeiture 
unlawful  Self-help;  unlawful  Assignment;!  by  Conceal-  aity. 

*  But  tlie  party  who  has  contracted  for  Service,  and  who  is  prevented  fi'om 
obtaining  the  performance,  must  nevertheless,  on  his  part,  render  counter 
performance. 

t  In  the  case  of  the  Assignment,  or  Cession  of  Obligations  against  those 
under  the  Tutcla;  Assignment  to  one  having  control  over  another ;  Assign- 
ment of  Claims  of  Jews  against  a  Christian  and  to  another  Christian. 
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ment  of  Debts  existing  between  the  Ward,  and  the 
intended  Guardian,  on  entering  upon  the  office  of 
Guardianship.  In  these  instances  all  Obligations 
become  extinguished. 
By  Death.  8.  By  Death.  There  are  Obhgations  which  are 
essentially  personal  in  their  nature,  and  are  made 
solely  in  reference  to  a  Person.  These,  it  is  obvious, 
are  extinguished  by  Death. 

Section  XLVIII. — Of  the  Division  of  Particular 
Ohli gat  ions. 

Vou  Vaiigerow,  s.  623. 

Arndts,  s.  278  et  seq. 

Puclita,  s.  303. 

Gai.  Comm.  III.,  iJO,  Ul. 

Gliick  XI.,  4G4. 

lustit.  qiiibus  moclis  re  contrahitur  obligatio  (3,  14). 

Dig.  de  rebi;s  creditis  si  certum  petetur,  etc.  (12,  1). 

Cod.  de  rebus  creditis  (4.  1). 

Cod.  si  certum  petatur  (4,  2). 

The  ciassi-  The  fouudation  for  the  classification  of  Obligations 
obiiga-"  is  derived  from  their  origin.  Accordingly,  they  are 
tions.  divisible  into  Obligations  arising  out  of  Contracts, 
or  Quasi  Contracts ;  out  of  Delicts  or  Quasi  Delicts ;  or 
ex  variis  causarunr  jirjuris.  Obligations  arising  out  of 
Agreements  become  divisible  into  Unilateral,  or  such 
as  require  that  one  party  should  be  a  Debtor,  and  the 
other  the  Creditor ;  and  Bilateral,  or  such  as  by  their 
nature  require  that  each  party  to  the  Contract  should 
be,  at  the  same  time,  both  Debtor  and  Creditor. 
Unilateral  Obligations  again  may  be  of  such  a  nature 
that  reciprocal  Liability  is  impossible  (limited,  unilateral 
Agreements);  or  such  that  a  counter  Claim  may  be 
possible. 
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Section  XLIX. — (Jf  Lunitcd  Unilateral  Ohligations 
conncded  icitli  Biisincss. 

Von  Vangerow,  ss.  G39,  648,  G50. 

Arndts,  ss.  279—283,  289,  290,  314. 

Puchta,  ss.  304—318. 

Gai.  Comm.  III.,  90,  91. 

Gliick  VI.,  lOG  et  seq.,  XVIII.,  51  et  seq. 

Instit.  quibus  modis  re  contraliitur  obligatio  (3,  14). 

Dig.  de  aestimatoiia  (19,  3). 

"     nautae,  caiipones,  stabularii  ut  recex^ta  restituant  (4,  9). 

"     furti  adversns  naiitas,  caupones  stabularios  (47,  5). 

"     de  extraordiuariis  cognitionibus  (50,  13). 

"     de  proxeneticis  (50,  14). 
1.  22,  de  praescript.  verb.  (19,  5). 

(See  also  authorities  to  previous  section.') 

1.  To  the  class  of  limited  unilateral  Obligations  M>'fmim. 
belongs  the  form  of  Loan  termed  ^'Mutiium."  This 
is  a  real  Contract,  the  essence  of  which  is,  that  a 
party  delivers  over  to  another  a  quantity  of  fungible 
Things,  with  the  intention  of  transferring  the  Pro- 
perty, and  with  the  understanding  that  the  receiver 
shall  return  the  same  quantity  of  a  similar  kind,  taii- 
tiuidem  cjusdem  qualitatis.  Only  an  Owner  possessing 
Capacity  to  alienate  has  power  to  transfer  the  Pro- 
perty, and  to  bestow  it  as  a  3Iutuuiii.  Exceptionally, 
a  Mutuiun  arises  ex  post,  when  the  recipient  sub- 
sequently acquires  the  Ownership  of  the  Property, 
wdiether  by  Commivtio,  or  by  Praescript io,  or  by  bona 
fide  Consumption.  It  is  also  necessary  that  the  Creditor 
should  transfer  the  Property.  Up  to  the  time  of  the 
transfer  of  the  Property,  the  Vindicatio  lies  against  the 
receiver;  after  that  event,  the  Condictio.  There  are, 
however,  several  exceptions  to  this  rule  :  a.  The  Creditor 
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may  request  his  Debtor  to  make  Payment  to  some 
future  Mutiium  Debtor;  h.  The  Creditor  may  agree 
with  his  Debtor  that,  for  reasons  agreed  upon  between 
the  parties,  the  Debtor  shall  retain  Things  due  on  some 
other  legal  causa,  as  a  Mutuum;  c.  The  Creditor  may 
deliver  any  kind  of  Property  whatever  to  a  third  party, 
requesting  him  to  sell  it  and  to  keep  the  proceeds  of  the 
Sale  as  a  Mutuum  {Contractus  moliatrae).^'  The  Liability 
to  return  the  Things  borrowed  at  a  specified  time  arises 
from  the  nature  of  the  Contract  of  Mutuum  itself. 
The  Co7i-        The  Creditor  has  the  Condictio  ex  miituo.  This  Action 

clictio  ex 

mutuo.  cannot  be  employed  by  a  Person  who  has  lent  money 
to  a  FiUus  familias  without  the  consent  of  his  Father. 
In  such  a  case  the  Plaintiff  would  be  met  by  the 
Exceptio  Senatus  ConsuUum  Macedoniani,  which  both 
the  Father  and  the  Son  are  entitled  to  plead,  f  But 
when  Payment  has  been  made,  the  Condictio  indehiti 
does  not  avail.]:  The  Father  has,  however,  the  Yin- 
dicatio,  when  the  Son  has  paid  with  the  Father's 
money. v^  The  Exceptio  Senatus  Considtum  Macedoniani 
is  not  allowed  where  the  Donor  has  been  only  guilty 
of  excusable  error ;  or  if  the  Property  was  lent  in  a 
case  of  inevitable  necessity;  or  if  the  assent  of  the 
Father  has  been  obtained ;  or  when  the  Filius  familias 
has  become  a  Pater  familias,  and  has  acknowledged 
the  Debt.     The  risk  passes  to  the  Debtor  immediately 

*  Compare  "  Glossarium  ad  scriptores  mediae  et  infimae  Latinitas," 
V.  Mohatra  quo,  inquit  Escobarius,  quis,  egens  2'>ecunia,  emit  pecunia  crcdita  a 
mercatore  merces  sii?H?»o^jrc<;'o,  et  statini  ci  2)ccunla  numerata  pretin  infimo 
revendit." 

t  So  also  the  Surety,  if  he  has  his  Remedy  against  the  Filius. 

J  For  a  Naturalis  oUigatio  still  remains. 

§  The  pieces  of  money  must  be  still  ia  natura,  or  have  been  expended 
dolo  malo  by  the  Creditor. 
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upon  his  receipt  of  the  Mutuum.  This  rule,  however, 
is  Hable  to  au  exception  in  the  case  of  the  Pecunia 
trajc.ctitia  (foenus  nauticinu ),  and  the  Vecunia  quasi 
nautieum,  where  the  Creditor  takes  the  risk  of  dangers 
of  the  seas  or  otiier  perils.  * 

The  acknowledgment  of  a  Loan  made  in  writing  The  ac- 
may  be  disputed  for  two  years  from  the  date  of  its  ment  of  a 
execution ;  either  by  an  Action  claiming  the  Eestitution  be°  dis™^^ 
of  the  Loan,  or  by  the  Plea  of  Xoii  numeratae  pecuniae,  p"^^'^- 
or  by  Protest.     After  the  expiration  of  two  3'ears;  or  if 
the  Pieceipt  has  been  admitted ;  or  after  giving  up  all 
opposition   to   the  Demand,  the   Receipt  or  acknow- 
ledgment becomes  conclusive  evidence   of  .the  Debt. 
Counter  proof  is,  however,  admissible. 

Finally,  Interest  does  not  necessarily  attach  to  a 
Mutuum,  unless  it  be  by  Agreement. 

2.  Contractus  aestimatorius,  called  by  the  Germans  The  Cm- 
^'Troclelvertrafi."      This  Contract  takes  place  when  a  timatorius. 
Thing  is  given  to  a  third  party,  subject  to  a  Condition 
either  to  render  the  value  of  the  Thing,  or  to  give  back 

the  Property  itself.  The  recipient  is  bound  to  perform 
the  Obhgation  in  one  way  or  the  other,  but  he  obtains 
no  Ownership  in  the  Property.  He  incurs  no  risk 
unless  he  has  expressly  undertaken  it,  or  by  his 
obtrusion  has  done  so  constructively.  Whatever  the 
Person  w^ho  has  taken  the  Contract  from  the  Seller 
obtains  over  and  above  the  stipulated  pretium,  belongs 
to  the  former. 

3.  The  Receptuni  nautavum  cauporum  stahdariorum .  ^'^'^'^p^'^'"^ 
A  Ship-master  taking  charge  of  goods  or  passengers:  cauponm 

stahulari- 

onnv. 
*  On  account  of  the  risk  undertaken,  Interest  over  and  above  the  legal 

rate  may  be  claimed. 
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an  Innkeeper  receiving  persons  and  their  luggage ;  and 
a  Stable-keeper  who  stalls  cattle;  are  all  answerable  for 
the  deterioration  of  the  goods  or  the  animals  entrusted 
to  their  care,  or  if  the  Property  confided  to  them  be 
stolen.  The  party  liable  can  only  excuse  himself 
by  showing  that  the  damage  was  occasioned  by  a  vis 
major,  or  that  the  loss  has  resulted  from  some  intrinsic 
fault  in  the  Things  he  had  in  charge.  The  ground  of 
his  Liability  lies  in  the  implied  Contract  arising  out  of 
the  reception  of  the  charge.  The  party  injured  sues 
by  means  of  the  Actio  dc.  recepto.  Proof  must  be 
furnished  of  the  Illation,  as  it  is  called,  or  the  bringing 
in  of  the  Thing;  of  damage;  and  of  the  robbery:  a  proof 
so  difficult  that  it  is  frequently  fatal  to  the  Action. 
Perform-  4.  Pcrformaitce  of  services,  which  arises  when  one 
person  renders  to  another  person  services  which  are 
ordinarily  performed  only  for  reward.  The  party  render- 
ing such  service  may  claim  remuneration  even  without 
having  stipulated  for  it.  It  is,  however,  not  every 
service  for  which  remuneration  can  be  demanded  with- 
out an  Agreement.  The  ground  of  the  Obligation  rests 
upon  the  tacit  understanding  that  the  party  deriving  a 
benefit  is  understood  to  have  agreed  to  recompense  the 
service.  Such  services  are  those  rendered  by  Artisans, 
Teachers,  Advocates,  Physicians,  Scriveners,  Account- 
ants, Brokers,  and  Factors  or  Proxenetcc  as  they  are 
termed. 

Section  L. — Of  Unilateral  Reciprocal  Business  Obli- 
(jations,  witli  possible  Counter  Claims. 

Von  Vangerow,  ss.  629—631,  659,  664. 
Arnclts,  ss.  284—288,  291—299. 


ance  of 
services. 
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Puchta,  ss.  319—330. 

Gai.  Comm.  III.,  206,  pp.  525—530;  III.  62,  and  note  9. 

(Tomkins  and  Lemon's  Edit.) 
Gliick  v.,  318;  XIII.,  426;  XIV.,  1;  XV.,  137,  239. 
Dig.  commodati  vel  contra  (13,  6). 
Cod.  de  commodato  (4,  23). 
Instit.  de  maudato  (3,  26). 
Dig.  mandati  vel  contra  (17,  1). 
Cod.         "  "  (4,  35). 

Dig.  depositi  vel  contra  (16,  3). 
Cod.         "  "  (4,  34). 

Dig.  de  pignoratitia  actione  vel  contra  (17,  3). 
Cod.  "  "         (4,  24). 

Dig.  de  negotiis  gestis  (3,  5). 
Cod.         "  "       (2,  19). 

1.  3,  pr.  Dig.  de  0.  et  A.  (44,  7). 

Although  in  a  Unilateral  business  Obliofation,  only  ^^^'^  ^''^^■ 

°  ''or  may 

one   party  appears  as  Debtor,   it  is   jet  possible  in  claim  by 
certain  legal  relations  that  a  counter  Claim  may  arise  contmria. 
on  the  part  of  the  Debtor.     The  Action  given  to  the 
Debtor  to  enforce  this  counter  Claim  is  called  the  Actio 
contraria.     The  Obligations  in  which  Actioncs  contraricc 
may  occur  are  the  following: 

1.  Loan  or  Commoclatum.  This  is  what  is  termed  a  Loan,  or 
Bcal  Contract,  and  is  entered  into  by  the  making  of  ^/X^'/,"" 
a  gratuitous  Bailment  of  an  unconsumable  Thing,  for 
a  certain  use,  coupled  with  the  stipulation  to  return 
the  same  Thing  after  it  has  been  used.  The  receiver, 
Commodator,  is  answerable  for  all  neglect,  for  Omnis 
culpa ;  and  as  far  as  the  loan  has  been  made  for  his 
benefit  he  is  liable  for  Culpa  lata;  to  the  extent  that  it 
is  made  in  the  interest  of  the  Bailor,  or  if  made  for 
mutual  benefit  for  DiUgentia  in  suis  rehis.  When  the 
Bailee  exceeds  the  limits  of  use  agreed  upon,  he  becomes 

2b 
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guilty  of  a  Furtiim,  and  becomes  liable  for  Accident 

{Casus).     After    completed  use,   the  Thing   must   be 

Actio        returned.     The  Actio  conmwdati  dircda  lies  to  compel 

commoaati  _  _  ■»■ 

directa.      the  fulfilment  of  this  Agreement.     The  Bailor  must 
allow  the  Bailee  to  employ  the  Thing  for  the  use  agreed 
upon.     This  distinguishes  the  CommoJatnin  from  the 
Precariiuii.     He  must  refund  all  outlays  or  expenses 
incurred  for  the  preservation  of  the  Thing  lent,  and 
is  held  answerable  for  Dolus  and  Culpa  lata.     The 
Bailee  has  the  Actio  commodati  coutraria  for  the  enforce- 
ment of  these  Liabilities. 
Mandatmi      2.   Mandate  or  Mandatum,  called  by  the  Germans, 
BcvolhmcUtigungsvertrafj.    This  is  a  consensual  Agree- 
ment,  by  which  a  Person  named  the  Mandatarius,  or 
Procurator,  promises  gratuitously''  to  do  some  lawful 
act   for  the   Mandans.      The  object  of  the  Mandate 
must  be  of  some  value  to  the  Mandans,  or  to  a  third 
party. 
Mandates-       There  are  several  kinds  of  Mandates:  a.  in  regard 
(jencmic     to  its  objcct,  a  Mandate  is  either  gcnerale  or  speciale, 
dale;  Sim-  accordiug  as  it  refers  to  a  class  of  transactions,  or 
quaufica-    only  to  one  in  particular,     h.  As  regards  the  Person, 
pivsL?"    ^   Mandate    is    either    simplex    when    made   for    the 
^lied"      benefit    of  the  Mandans,   or  qualijicatum  when  made 
for  the   benefit   of  a  third  party;  f   it   is  a  Cession 
when  the  Mandans  relinquishes  an  Obligation,  to  which 

*  At  tlie  })rosent  time  a  Mandate  is  admitted,  even  though  it  be  assured  by 
a  special  remuneration  (Gliick,  XV.,  p.  290.) 

t  The  Mandatum  qualificatum  is  a  form  of  Intercession.  It  consists  in 
this,  that  some  one  requests  another  to  conchide  a  h>gal  transaction  on 
credit  with  a  third  Person.  The  Surety  is  the  Mandator,  the  Creditor  is  the 
Mandatary.  It  is  a  marked  characteristic  of  the  Mandatum-  q^inllficaliim, 
that  it  takes  precedence  of  the  principal  Obligation. 
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he  is  entitled,  from  a  third  i^arty,  for  the  benefit  of  the 
Mandatary  (Procurator  in  rem  suam);  it  is  an  Assignatio  ^ssujnatio. 
when  the  Mandatary  receives  an  order  to  obtain  Pay- 
ment from  a  third  party.*  c.  The  Mandate  is,  in 
respect  of  its  form,  either  expressed  or  impHed.  The 
latter  is  specially  understood  to  be  the  case  when 
any  one  has  knowingly  and  tacitly  allowed  a  third 
Person  to  transact  his  business  for  him. 

A  Mandate  is  at  first  a  Unilateral  Transaction.  The  Liability 
Mandatary  is  bound  to  perform  the  business  he  has  Mandatary 
undertaken  rite,  and,  indeed,  personally,  unless  it  is 
understood  that  the  Performance  is  to  be  left  to 
some  third  party.  The  Mandatary  is  answerable  for 
Omnis  culpa.  He  must  render  an  account,  and  sur- 
render that  which  he  has  come  into  Possession  of  by 
the  execution  of  the  Mandate.  He  is  answerable  for 
Damages,  Neglect,  and  Injury ;  and  especially  for 
Interest,  in  case  of  undue  Delay.  The  Mandans  must 
make  good  all  Outlays  incurred  by  the  Mandatary,  in 
the  execution  of  the  Bailment,  and  he  must  indemnify 
him  against  all  Damage  sustained  in  carrying  out  the 
Mandate;  he  must  liberate  him  from  all  Liability 
incurred  in  accepting  the  Mandate;  and,  finally,  he  is 
answerable  for  Omnis  culpa.]  To  enforce  these  Obli- 
gations, the  Mandans  has  the  Actio  mandati  directa,  the 
Mandatary  the  Actio  mandati  contraria.\ 

A    Mandate    is    terminated    either    by    Death    or  Termin- 
Eevocation.     It  expires  upon  the  death  of  either  the  Mandate 

*  Assignation  is  only  a  Mandate;  Cession  is  Payment, 
t  He  is  not,  however,  answerable  for  Accident  ( Casus j. 
X  Mention  has   been  already  made  of  another  operation  of  a   Mandate, 
namely,  the  founding  of  a  representative — relationship. 
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Manclans  or  tlie  Mandatary,  unless  extended  to  their 
Heirs.* 

Depositum.  3.  Gontract  of  Deposit  (Depositumj.  This  is  a 
Real  Contract,  and  arises  whenever  a  Depositor  en- 
trusts a  third  part}',  called  the  Depositary,  with 
a  Moveahle  Thing  to  take  charge  of  without  Com- 

ortiie^^"^     pensation.      The   Depositary,    by   his    acceptance   of 

Depositary  the  Thing,  uiakes  himself  answerable  for  its  safe 
custody,  and  for  Bolus  and  Culpa  lata.  He  is  bound 
to  return  the  Thing  on  demand.  He  can  neither  set 
up  the  plea  of  Retention,  nor  that  of  Compensation  ; 
nor  can  he  plead  that  he  is  discharged  under  an 
Agreement.  When  there  are  several  Depositaries, 
each  is  answerable  in  solidum:  the  Heirs  of  a  Depo- 
sitary ];?-o  rata.  If,  however,  the  Thing  is  indivisible, 
and  held  by  one  only,  he  must  give  Security. 

Actio  depo-      "jiie  Action  ao'ainst  the  Depositarv  is  the  Actio  deposit i 

siii  dircda  ^  .  ±  i  z 

and  co?i-     dlvccta.     The  Dcposltor  must  pay  all  charges  incurred 

trctvici  •  ■        ■ 

in  the  preservation  and  Restitution  of  the  Thing  depo- 
sited; also  for  Damage  which  the  Depositary  has  sus- 
tained by  the  fault  (Culpa)  of  the  Deponent.     For  this 
purpose  the  Actio  depositi  contraria  lies. 
Special  Finally,  several  special  kinds  of  Deposits  may  be 

Deposits,  mentioned  in  this  place :  a.  Depositum  miserahile, 
a  Deposit  which  has  been  made  in  a  time  of  special 
calamity.  The  Depositary  who  denies  the  receipt  of 
the  Deposit,  is  condemned  in  double  the  amount. 
h.  The  Depositum  irregulare,  which  takes  place  when 
Money  or  other  fungible  Things  are  deposited  in  such 
a  manner  that  they  are  retainable,  not  in.  specie,  but 

*  When  the  Mandatary  did  not  know  of  the  death   of  the  Mandans,  it 
is  regarded  as  if  the  Mandans  had  been  still  alive. 
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1)1  (jcnere.  The  Depositary  becomes  Owner,  the  risk 
is  transferred  to  him.  An  ObHgation  to  pay  Interest 
may  be  created  by  a  Factum  adjectum,  which  may  be 
enforced  by  the  Actio  deposit i  (not  miitui).  It  is  errone- 
ous to  suppose  that  the  fact  of  allowing  the  Depositary 
to  employ  the  Money  always  converts  a  Depositum 
into  a  ~\Iutuum.  On  the  contrary,  this  depends  upon 
the  intention  of  the  parties.  A  Depositum  may  however 
be  converted  into  a  Mutmuii  if  the  parties  so  choose. 
c.  Sequestration.  The  custody  of  a  Thing  in  dispute  is  Sequestra- 
sometimes  entrusted  to  an  uninterested  third  party, 
called  the  Sequestrator,  to  be  handed  back  to  the  party 
succeeding,  after  the  termination  of  a  Suit.  Sequestra- 
tion is  either  made  by  the  order  of  a  Judge,  or  by  an 
Agreement  between  the  parties.  When  the  Sefptestra- 
tor  has  not  only  the  custody,  but  also  the  use  and  em- 
ployment of  Property,  the  nature  of  the  transaction  is 
changed;  it  becomes  a  Mandate  or  a  Locatio  conductio. 
From  this  arise  the  following  Actions :  Actio  depositi 
seepiestraria ;  Actio  mandati  sequestraria ;  Actio  locati 
conduct i  sequestraria. 

4.  Mortofao;e  Contract  or  Pawn  (Pinnus  i,  consists  in  Mortgage 

^    ^  .  .  .  Contract: 

this,  that  one  party  deposits  a  Thing  with  another  Pirjnus. 
party  as  Security  for  a  Claim,  with  the  Condition,  that 
upon  discharge  of  the  Debt  the  Thing  pledged  shall  be 
returned.  The  party  primarily  liable  is  the  receiver  of 
the  Thing  or  the  Mortgage  Creditor.  He  is  bound  to 
keep  the  Thing  with  due  care,  is  answerable  for  all 
neglect,  for  Omnis  culpa/'-  and  must  retm'n  the  Thing 
as  soon  as  his  Claim  shall  have  been  satisfied.  The 
Mortgagor  has  to  refund  all  expenses  incurred  for  the 

*  For  Casus  also  where  tlie  Thing  has  been  used  without  permission. 
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The  Adio   preservation  of  his  Property,  he  is  answerable  for  Dolus 

pigncniti-    '■  ... 

dadireda  and  CuljH(,  and  likewise  for  Eviction.     For  the  protec- 

traria.       tion  of  tlieso  Kiglits  the  Mortgagor  has  the  Actio  pignera- 

ticia  dirccta,  the  Creditor  the  Actio  pigiieraticia  contraria. 

Ncrjotio-         r^    The  Neriotioriim  ricstio.    This  is  a  Quasi  Contract, 

ruvKjcstio.  .  . 

and  consists  in  the  voluntary  performance  of  the 
business  of  another  without  Ms  rc(iucst.  From  this 
transaction  arises  on  the  part  of  the  Principal,  the 
Actio  negotioruni  gestorwii  direct  a ;  and  the  AcUo  negoti- 
oriim  gestoruni  coiitniria,  on  the  part  of  the  Agent.  The 
requisites  for  the  first  Action  are  the  undertaking  of 
the  business  of  another  without  his  authority."  The 
second  Action  requires  more  to  support  it :  there  must 
have  been  the  actual  conducting  of  the  business  with  a 
view  to  an  Obligation.!  The  business  must  not  have 
been  performed  against  the  will  of  the  Domimis.  The 
thing  done  must  have  been  utiliter  ca'pta,  that  is, 
begun  under  circumstances  by  which  there  appeared  to 
be  a  probable  advantage  to  the  Domiiius.l  The 
Liability    Obligation  that  arises  between  the  Principal  and  the 

rCS61Tll)lGS 

that  of      Aojent  resembles  that  between  the  Mandator  and  the 


Mandatum 


■-b" 


Mandatary.  The  Negotiorum  Gestor  is  compelled  to 
bring  the  business  he  has  undertaken  to  a  close,  even 
though  the  Doniinus  may  in  the  meantime  have 
died ;  otherwise  he  becomes  liable  for  Damages  and 
sacrifices  any  Claim  he  may  have  for  remuneration. 

*  The  Adio  direda  is  not  exchided  if  tlie  Ncfjutiorum  Gestor  thought, 
although  in  error,  that  it  was  a  Mandate. 

t  Hence  the  same  is  excluded  when  the  (jcslio  is  performed  as  an  act  of 
liberality,  or  in  one's  own  interest;  or  if  under  the  belief  that  a  Person  is 
conducting  his  own  business. 

J  Under  these  presumptions  an  Action  lies  against  Persons  incapacitated  to 
act  by  Law. 
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Further,  he  must  answer  for  Oiniiis  culpa,  except  in 
the  two  following  instances  :  in  an  event  of  great 
emergency  he  is  held  liable  only  for  Dolus,  and 
for  Culpa  lata;  and  in  the  case  of  his  intermeddling 
with  a  Matter  in  which  the  Dominus  himself  has  not 
interfered,  in  which  case  he  is  answerable  for  Accident, 
(Casus).  Finally,  the  Negotiorum  Gestov  must  render 
accounts ;  give  up  that  which  in  the  course  of  his 
business  he  has  acquired ;  and  even  pay  Interest 
either  when  he  has  allowed  Moneys  to  lie  idle,  or 
has  used  them  for  his  own  benefit.  On  the  other  Duties  of 
hand,  the  Dominus  negotii  has  also  duties  to  perform,  nusnegotu. 
He  must  repay  all  necessary*  Outlays,  which  the  Gestor 
has  incurred ;  he  has  to  indemnify  him  from  any 
liability  incurred.  He  need  not  ratify  Contracts  of 
Sale;  but  the  third  party  may  bring  the  UtiUs  actio 
de  in,  rem  verso  against  the  Dominus.  After  ratification 
the  Sale  cannot  be  disputed.  For  by  a  ratification 
the  ratifying  Dominus  assumes  the  position  of  a 
Mandatary  to  the  Gestor  and  to  the  third  party.  •' 

A  special  kind  of  Xeriotiorum  qestio  is  the  Unauthorized  Actio func- 

7  7        mi         *      •        raria. 

conduct  of  the  management  of  a  funeral.  The  Action 
given  in  this  case  is  termed  the  Actio  funeraria  and  it 
may  be  rendered  available  after  notice  of  prohibition,  or 
when  the  Liability  has  been  incurred  in  error. 

6.   Cur  a  honor  urn.      This  is  the  manao^ement  of  a  ^'"'"^ 

"  bonormn. 

transaction  by  virtue  of  some  public  authority.  The 
authorities  may  appoint  for  certain  Property  which 
needs  Administration,  an  Administrator,  named  a 
Curator  honorum.     This  appointment  takes  place,  a.  In 

*  The  Ncrjotionim  gestor  caimot  Ijc  prejudiced  by  it.     The  Actio  manduti 
does  not  lie  against  him,  but  only  the  Actio  ■ncgotioi'um  fjcstorum. 


364  OBLIGATIONS. 

the  case  of  Bankruptcy  an  Assignee  of  the  Bankrupt 
Estate  is  appointed  :  h.  When  the  Heirs  to  an  Estate 
are  uncertain,  either  because  the  Heir  is  not  yet  born 
(Curator  ventris  nomine);  or  because  he  is  not^of  age 
and  has  acquired  the  Bonorum,  possessio  ex  edicto  Car- 
honiaiio,  and  is  being  proceeded  against,  but  fails  to 
give  Security ;  or  because  the  Heirship  is  quite  a  matter 
of  uncertainty ;  or  because  several  Heirs  are  still 
deliberating  as  to  their  acceptance  of  the  Inheritance :  '■' 
c.  Finally,  in  the  case  of  the  absence  of  the  Heir,  and 
when  he  has  not  provided  sufficiently  for  the  Adminis- 
tration of  the  Estate.  The  Curator  has  no  power  of 
Alienation  except  in  case  ©f  perishable  Goods,  and  he 
is  answerable  for  Umnis  culpa. 
Manage-         y^  Managjement  of  Business  by  virtue  of  Office.     An 

ment  oi  *-"  "^ 

Business,  Officer  is  answerable  for  Oiniiis  culpa.  An  Action  is 
available  against  the  Heirs  within  ten  years;  against 
the  Officer  for  twenty  years.  When  there  are  several 
Officers  they  are  answerable  in  solidum,  but  in  the  first 
instance  the  party  causing  the  injury  is  held  liable. 

Section  LI. — Of  Reciprocal  Business  Obligations. 

Von  Vaugerow,  ss.  632—638,  640—646,  657,  658. 

Arndts,  ss.  300—321. 

Puchta,  ss.  359—374. 

Gai.   Comm.  III.,   139—155,  pp.   513—524  (Tomkins  and 
Lemon's  edit.) 

Gliick  X.,  419;  XI.,  1  et  seq.,  93  et  seq.,  119  et  seq.;  XV., 
371  et  seq.,  450,  460;  XVI.,  1  et  seq.,  239,  271;  XVIL, 
1  et  seq.,  263,  331,  497;  XVIII.,  112  et  seq. 

Dig.  de  rerum  permutatione  (19,  4). 

*  In  the  last  case  the  Nomination  of  a  C'i(7'fl^r  iono7V()/i  is  in  the  interest    o 
the  Estate  generally. 
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Cod.  de  rerum  permutatione  et  de  praescriptis,  etc.  (4,  64). 

Instit.  de  emtioue  et  venditioue  (3,  23). 

Dig.  de  contraheuda  emtioue,  et  de  pactis  inter  emtorem,  etc. 

(18,  1). 
Cod.  "  "         et  venditione  (4,  38). 

Dig.  de  actionibus  emti  et  venditi  (19,  1). 

Cod.  "  "  "       (4,  49). 

Dig.  de  periculo  et  commodo  rei  veuditte  (18,  6). 

Cod.  <'  "  "  (4,  48). 

Cod.  de  fide  et  jure  liastae  fiscalis  et  de  adjectiouibus  (10,  3). 

Dig.  de  pactis  inter  emtorem  et  venditorem  compos.  (18,  1). 

Cod.  "  "  "  "  (4,  54). 

Dig.  de  in  diem  addictione  (18,  2). 

Dig.  de  lege  commissoria  (18,  3). 

Instit.  de  locatione  et  conductioue  (3,  24). 

Dig.  locati  condncti  (19,  2). 

Cod.  de  locato  et  conducto  (4,  65). 

Dig.  de  migrando  (43,  32). 

Instit.  de  societate  (3,  25). 

Dig.  pro  socio  (17,  2). 

Cod.         "        (4,  37). 

1.  1,  s.  1,  Dig.  de  usur.  (22,  1). 

I.  34,  Dig.  pro  socio  (17,  2). 

1.  25,  s.  16,  Dig.  fam.  erciscundae  (10,  2). 

1.  3,  Cod.  communia  utriusque  judic.  (3,  38). 

Dig.  finium  regundorum  (10,  1). 

Dig.  familiae  erciscundae  (10,  2). 

Cod.         "  "  (3,  36). 

Cod.  comm.  divid.  (3,  38). 

Cod.  comm.  utriusque  judicii  tam  fam.  (3,  38). 

The  notion  of  Reciprocal  Business  Contracts  has  been 
already  explained.  It  is  now  necessary  to  refer  to  the 
different  Obligations  belonging  to  this  classification : 

1.  Barter.    This  Consensual  Contract  is  that  Agree-  Barter, 
ment  by  which  two  Persons  promise  the  one  to  the  other 
to  exchange  one  Thing  for  another.     Here  the  Price 
and   Thing  exchanged  are  identical.      The   Property 
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passes  by  delivery  even  when  counter  performance  has 
not  been  made. 
Contract         2.  Contract  of  Sale.     The  essence  of  this  Contract 

of  Sale. 

consists  in  this:  one  party  named  the  Voiditov,  agrees 
with  a  second  party  called  the  Emtor,  to  transfer  a 
commodity,*  Merx,  for  a  given  sum  of  money,  Arctium. 
As  soon  as  the  consent  of  the  contracting  parties 
has  been  exchanged  in  regard  to  the  Prctium  and  the 
Merx,  the  Emtio  vendition  or  Sale  is  pcrfeda.  Upon 
the  completion  of  the  Contract,  the  risk,  or  as  it 
is  expressed,  the  Vcricidum  rci  venditae,  passes  to  the 
Buyer.  The  exceptions  to  this  rule  are :  a.  When  the 
Sale  has  been  made  conditionally;  h.  When  the  Sale 
has  been  made  ad  pondus,  ad  iiiniimum,  or  ad  mcnsuram; 
c.  When  the  Sale  has  been  made  ad  gustum,  that  is, 
subject  to  approval.  But  until  the  Thing  sold  is 
weighed,  counted,  or  measured;  or  until  it  is  approved 
of,  the  risk  remains  with  the  Seller. 
cinu  and''  The  Liabilities  arising  out  of  a  Contract  of  Sale  are 
enforceable  by  the  Buyer  by  the  Actio  cmti;  by  the  Seller 
by  means  of  the  Actio  vendifi.  The  Purchaser  claims 
delivery  of  the  Thing  sold,  cum  omuis  causa;  I  the  Seller 
claims  the  price  stipulated  for.  The  purchase  money 
bears  Interest  from  the  moment  of  the  receipt  of  the 
Thing  sold.  The  Ownership  of  Commodities  sold  does 
not  pass  at  all  unless  the  Goods  are  paid  for,  or  a  Credit 
Contract  has  been  made.  A  special  duty  of  the  Seller  is  to 

*  Commodities  arc  all  things  corporal  or  incorporal  •\vliich  may  form  the 
subject-matter  of  a  Contract,  ready  money  or  cash  excepted. 

+  The  Seller  bears  the  Pcricuhun  intcritus,  the  Buyer  the  Pcriculum  dctcri- 
orationis. 

X  That  is,  with  natural  and  civil  Fruits,  with  Accessions  and  Eights  of 
Action  attaching. 


the  Actio 
vcnditi. 
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warrant  ao-ainst  latent  delects.     When  the  Things  sold  Actio  rcd- 

1  1  T  ion  hihitoria, 

have  latent  defects,  known  or  unknown  to  the  Seller,  and  the 
two  Actions  are  given  to  him :  the  Actio  redhibitoria,  qilanti 
for  the  dissolution  of  the  Contract ;  and  the  Actio  '''''"^'• 
([uanti  miiioris,  for  a  reduction  of  the  Price.  The  first 
is  available  within  six  months,  the  second  within  a 
year.  The  Action  is  not  barred  because  the  Property 
has  been  destroyed.  Another  Liability  which  the 
parties  to  the  Contract  reciprocally  incur,  is  that  of  a 
mutual  warranty,  ut  roit,  Wares  or  Price,  habere  liccat. 
There  is  also  the  Obligation  to  recompense  for  Eviction.*  Eviction. 
This  may  be  undertaken  by  promise,  in  which  case  the 
party  evicted  sues  upon  the  promise  made.  Where 
such  is  by  legal  presumption,  the  Action  goes  for  the 
amount  of  Interest  in  the  form  of  the  Actio  emti.  The 
requirements  for  the  satisfaction  for  legal  Eviction  are : 
a.  Vitium  in  jure  transferentis,  that  is,  defective  Title  on 
the  part  of  the  Transferor;!  b.  Ablatio  rci per  judicem, 
by  which  is  to  be  understood,  impeachment  of  the 
Right  in  question  by  judicial  decision  ;|  c.  Litis-dcuun- 
tiatio  ad  auctorem,  and  indeed  to  the  nearest  Aiictor.^ 
When  the  Transferor,  or  Auctor,  cannot  be  found, 
Notice  is  to  be  presumed.  The  Liability  to  answer  for 
Eviction  does  not  apply,  when  (not  dolose,)  a  Pactum 

*  Eviction  is  tliR  disputing  by  legal  Process  of  the  Eight  to  a  Thing  ac(iuired 
by  a  derivative  Title. 

t  For  examj)le,  the  Thing  sold  v.as  not  the  Property  of  the  seller.  In 
Real  Servitudes,  as  the  Piule,  no  Claim  can  be  set  up  for  Eviction  ;  in  Obli- 
gatory limitations  none  whatever. 

t  The  judgment  must  in  this  case  be  in  consequence  of  a  vitium  itt  jure. 
Hence  there  is  no  Eviction  either  by  the  unrighteousness  of  the  Judge  or  the 
neglect  of  the  parties. 

§  Delay  in  giving  Notice  (Denuntiatio),  according  to  some  jurists,  leads  to 
the  loss  of  the  Right  of  recovery.  Von  Vangero^v,  however,  is  of  a  different 
opinion. 
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(le  noil  prcestando  cvictione  has  been  made;  or  when 
some  one  has  acqnh'ed  the  Property  of  another  with 
the  knowledge  of  this  fact.  In  addition  to  the  War- 
ranty against  Eviction,  another  Obhgation  exists,  which 
apphes  to  both  parties,  namely.  Warranty  against  all 
Culpa.  When  Do/(ts  underlies,  the  Plaintiff  may  sue  for 
^"'^^"\      the  dissolution  of  the  Contract.     Indeed,  even  without 

enormis. 

Dolus  this  Action  is  allowed,  when  either  side  has  been 
damnified*  to  the  extent  of  half  the  value,  Lacsio  enormis; 
that  is,  when  the  Price  paid  for  a  Thing  is  less  by  one- 
half  than  that  which  has  been  given.  The  Agreement, 
however,  is  sustainable  when  the  party  accused  makes 
good  the  difference  to  the  extent  of  the  true  value  of 
the  Property  at  the  time  of  the  Sale.  The  Action  on 
account  of  Laesio  enormis  is  excluded  by  legally  valid 
remuneration;  in  the  case  of  the  Eniptio  spei;  in  a 
Compromise  (Transact ioj;  \  and  in  judicial  Divisions. 
But  it  is  not  excluded  in  the  case  of  Sales  by  Auction. 
The  Action  is  maintainable  only  against  the  wrong- 
doer and  his  Heirs,  not  against  a  third  party. 

Finally,  it  is  necessary  to  bear  in  mind  the  collateral 
Agreements  which  may  attach  to  Contracts  of  Sale,  by 
means  of  which  the  Obligations  arising  therefrom  may 
be  extended. 
Hiringand      3.  Hiring  and  Letting,  or  Locatio  ct  Conductio,  is 
Lomtio'ct   ^li^t  Contract,  by  means  of  which  a  Person  named  the 
condiKtio.   x^ocator,  promises  to  another  Person,  called  the  Con- 
ductor, the  use  of  a  Thing  in  consideration  of  the 

*  According  to  Puclita,  the  Seller  only.  He  also  holds  that  the  Action  for 
Lacsio  enormis  is  confined  to  Sale  only.  Von  Vangerow  extends  this  Eight 
to  Contracts  of  letting  and  hiring. 

+  Except  when  the  valuation  of  the  Thing  in  regard  to  which  a  Transadio 
has  been  effected,  has  been  made  in  error. 


OF  RECIPROCAL  BUSINESS  OBLIGATIONS.  369 

payment  of  a  sum  of  Money  for  Rent  (Merces).  The 
Rent  must  be  in  Money,  though  it  may  be  paid  by  means 
of  a  fruit-bearing  Thing,  or  in  fruits,  if  it  be  so  agreed, 
as  long  as  the  Merx  is  vera  and  cert  a.  The  moment 
the  parties  to  the  Contract  agree  on  the  object,  and 
the  Merces,  the  Contract  is  completed.  Things  [con- 
sumable quae  usu  consiimiintur  vel  riunuuntur[aYe  excepted 
from  the  Locatio  Conduct io.  Otherwise,  Things,  Rights, 
Services,  are  capable  of  being  let  and  hired. 

Accordingly,  the  following  kinds  of  Locatio  conductio  Different 
are  to  be  distinguished :  Locatio 

a.  Locatio  conductio  rerum,  or  the  Letting  and  Hiring  '^""^  ^'''^^^'^' 
of  Things  corporal  and  incorporal. 

b.  Locatio  conductio  operarum,  Hire  of  Work  and  Ser- 
vice; and  Locatio  conductio  opcris,*  Contract  for  Works. 

Firstly,  it  is  necessary  to  treat  of  the  responsibilities  Liabilities 
of  the  Hirer  and  Letter  of  Things.  The  Letter  must  °ndLt?ter. 
give  up  the  Thing  for  the  special  purpose  agreed  upon ; 
vouch  the  frui  licere,  pay  the  public  rates  and  taxes, 
recompense  outlays  that  have  been  necessarily  and 
properly  incurred  by  the  Hirer.  On  the  other  hand, 
the  Hirer  must  pay  the  stipulated  Price,  and  return 
the  Thing  upon  the  termination  of  the  Hiring. f  Both 
parties  vouch  against  Culpa,  neither  warrant  against 
Accident  (Casus).  Hence  the  Letter  has  not  to  make 
Compensation  where  Accident  {Casus)  has  rendered  the 


•  Here  tlie  Locatio  conductio  irregularis  maj'  be  mentioned.  This  exists 
where  fungible  Things  have  been  given  to  be  worked  up  or  to  be  transported, 
without  specially  stipulating  that  just  the  same  identical  Things  should  be 
worked  up  or  transported.  This  is  the  only  instance  of  Locatio  conductio 
irregularis. 

t  Even  where  he  finds  it  impossible,  from  personal  reasons,  to  use  the 
Thing;  unless,  indeed,  the  Letter  can  let  his  Thing  in  some  other  quarter. 
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use  of  the  Thing  impossible,*  but  the  Hirer,  under  such 
circumstances,   need  not  pay  the  Kent.      The  Hirer 
or  Lessee  has  the  Bight  of  Sub -letting  (Aftcrmiethe), 
unless  he  has  specially  renounced  the  Right. 
Tormina-        "XJie  Locatio  coiiductio  rerum  terminates  on  the  expir- 

tion  of  the       .  ^  .       ,         .,     . 

Locatio      ation  of  the  stipulated  tnne.    A  tacit  Edocatio,  however, 

COnductio        .  Tin         TX-  T  Pi  n 

IS  presumed  when  the  Hirer  or  Lessee,  alter  the  expir- 


rcrum. 


ation  of  the  time  of  Hiring  or  Letting,  continues  with 
the  knowledge,  and  without  the  opposition  of  the  Letter, 
to  use  the  Thing  let.f  Other  grounds  for  the  dissol- 
ution of  the  Locatio  conductio  rerum  are :  Destruction  of 
the  Property,  and  warning  to  surrender  up  Possession, 
where  no  time  has  been  stated.  Exceptionally,  the 
Contract  of  Hire  is  terminated  by  notice,  even  when 
the  period  of  Hiring  has  been  fixed.];  As  the  rule. 
Death  is  no  ground  for  the  dissolution  of  this  Con- 
Tiie maxim  tract.     It   is   also   wrong    to    interpret    the    maxim, 

"Purchase  o  i  ^ 

cancels  Purcliase  cancels  Hire,  '^  Kauf  hricht  Miethe,"  in.  the 
sense  that  Purchase  at  once  terminates  the  Contract 
between  the  Hirer  and  the  Letter.  The  true  inter- 
pretation of  this  maxim  is,  that  the  Purchaser  of  the 


*  One  instance  needs  special  mention :  When  the  Hirer  of  a  Thing  yielding 
Fruits  has  been  hindered  by  some  extraordinary  calamity  from  reaping  the 
Fruits,  he  is  entitled  to  claim  a  partial  remission  of  the  Eent.  But  when 
the  term  of  Lease  includes  several  seasons,  the  iihcrtas  of  the  one  must  be 
taken  to  compensate  for  the  sterilitas  of  the  other. 

t  In  the  letting  of  Ileal  Estate,  the  time  required  for  notice  is  one  year; 
in  the  letting  of  Houses,  Notice  to  Quit  may  be  given  at  any  time. 

X  This  takes  place:  1.  On  the  part  of  the  Hirer,  when  the  giving  Possession 
is  delayed  on  account  of  defects  impairing  the  use,  or  on  account  of 
imminent  danger.  2.  On  the  part  of  the  Letter,  in  consequence  of  arrears  of 
Rent;  on  account  of  his  own  pressing  necessities,  though  this  applies  only 
to  Buildings,  not  to  Land;  on  account  of  necessary  Buildings;  and  on  account 
of  the  use  of  the  Thing  in  such  a  manner  as  amounts  to  a  violation  of  the 
Contract. 
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Property  need  not  trouble  himself  about  the  Lessee 
or  Hirer. 

The  second  kind  of  Letting  was  that  of  the  Locatio  Zocatio 

7      ,  •  n  •  T  11  condiictio 

concmctio  opevarum,  and  opens,  according  as  the  mere  operanm. 
service  or  the  completing  of  some  Contract  or  work, 
Opus,  had  been  let  and  undertaken.  Only  such  ser- 
vices can  be  the  subject-matter  of  Contract  of  Hire  for 
which  a  remuneration  is  paid.  Hence  scientific  and 
artistic  employment  cannot  be  the  object  of  this  Con- 
tract. Parties  to  the  Contract  are  reciprocally  liable 
to  each  other  for  Culpa.  In  regard  to  Casus,  it  is 
necessary  to  distinguish  between  Locatio  conduct io  opev- 
arum and  Locatio  conductio  operis.  When,  in  conse- 
quence of  Accident,  the  Redemtor,  that  is,  the  Conductor 
(Hirer),  is  prevented  from  carrying  out  the  services  he 
has  undertaken,  he  must  bear  the  loss ;  but  he  is  not 
bound  to  answer  for  consequential  damages  (Interesse). 
When  the  Locator,  from  personal  reasons,  is  prevented 
accepting  the  services,  he  must  still  pay  the  wages  agreed 
on,  unless  the  Hirer  has  obtained  other  employment. 

But  how  is  it  as  to  the  Locatio  conductio  operis  / 
When  the  Opus,  by  some  Accident,  has  not  been  com- 
pleted, the  Redemtor,  or  party  engaging  to  do  the  work, 
is  not  liable  for  the  Litercsse,  or  consequential  damages; 
but,  on  the  other  hand,  he  cannot  claim  his  Price. 

When. the  Locator  is  the  cause  of  the  non-completion 
of  the  work,  he  must  pay  a  proportionable  amount. 
In  cases  where  the  Opus  has  been  completed,  but 
before  acceptance  and  approval,  has  perished,  the 
Contractor  may  claim  the  Price,  on  proof  of  the  fitness 
and  completion  of  the  work.  He  has,  moreover,  in 
this  case,  a  stronger  Claim  for  the  Price,   when  the 
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Locator  has  caused  the  loss  by  his  own  improper 
directions.  Where  it  has  perished  during  a  period  of 
Delay  caused  by  the  Mora  of  the  Locator,  the  Locator 
must  bear  the  loss.  In  regard  to  the  termination  of 
the  Locatio  condiictio  operis,  the  only  peculiarity  is  that 
it  is  extinguished  upon  the  death  of  the  liedcmtor. 
Actio  From  Locatio  conductio,  if  such  be  for  the  Hire  of 
diredaimd  Labour  or  of  Thiugs,  arise  the  Actio  conducti  dirccta 
and  contraria.  A  peculiar  application  of  the  Actio 
Jettison,  comlucti  occurs  in  Eoman  Law  in  cases  of  Jettison. 
Should  a  part  of  the  cargo  be  thrown  overboard,  to 
save  the  ship  from  perils  of  the  sea,  by  means  of  which 
the  rest  of  the  cargo  is  saved;  the  Owner  of  the 
Things  cast  overboard  brings  the  Actio  locati  against 
the  Shipmaster,  and  he  again  brings  the  A  ctio  conducti 
against  the  Owner  of  the  Goods  saved,  for  repartition 
of  the  loss.  At  the  present  time  an  Action  lies  imme- 
diately against  the  co-contributors,  that  is  to  say, 
against  the  Owners  of  the  Goods  saved,  as  well  as 
against  the  Owners  of  the  Ship.  The  Average,  or 
partition,  affects  all  the  Goods,  inclusive  of  those  thrown 
overboard,  according  to  their  value.  The  value  of  the 
Things  thrown  overboard  is  assessed  according  to  their 
cost;  that  of  the  Things  saved  is  estimated  at  the 
market  value  at  the  port  of  arrival. 

4.  Contract  of  Partnership  (Societas),  which  is  the 
association  of  several  Persons  termed  the  Socii,  for  the 
purpose  of  some  lawful  common  object,  such  Persons 
binding  themselves  to  the  employment  of  Things  or 


Partner- 
ship: 

Societas. 


*  The  IntercUctum  dc  migrando,  when  the  Person  Avho  lets  stops  the 
C'onditctor,  who  desires  to  give  up  the  tenancy,  from  leaving,  even  after  he 
has  made  Payment  of  what  is  due. 
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services  in  common.     The  Contract  is  complete  the 
very  moment  the  Sucii  have  notified  their  assent. 

There  are  several  kinds  of  Partnership:  a.  In  reg-ard  Several 

,        .,  L  •  -r,  1  •       •  kinds  of 

to  its  purport  or  ann,  a  Partnership  is  termed  either  Partner- 
quaestuaria  or  simplex,  according  as  the  intention  is  one  '^"^' 
of  gain  or  not;  h.  In  regard  to  its  object,  a  Soclctas  is 
either  general,  when  it  comprises  the  whole  Property, 
present  and  future;  or  special,  when  only  a  part  of  the 
Partners'  Estate  is  devoted  to  the  Partnership.  A  So- 
cietas  specialis  is  a  subordinate  kind  of  the  Societas  quaes- 
tuaria.  A  kind  of  Societas  specialis  is,  for  example, 
the  carrying  on  in  common  of  some  business,  or  some 
branch  of  trade,  involving  the  joint  Possession  of 
particular  Things.  In  both  instances  an  important 
question  arises,  whether  the  Things  contributed  by  the 
several  Socii  are,  in  the  absence  of  any  Agreement,  to 
become  joint  Property  f  Societas  sort  is),  or  merely  to  be 
for  the  joint  use  (Societas  2isus).  In  the  case  of  con- 
sumable Things  and  fungible  Things,  joint  Property  is 
presumed;  in  the  case  of  Things  non-consumable  and 
non-fungible  Things,  joint  use  only  is  presumed.* 
When  the  Things  are  consumable,  the  enjoyment 
of  the  use  of  another,  without  the  destruction  of 
the  existing  Ownership,  is  inconceivable.  This,  how- 
ever, is  not  the  case  with  non-consumables.  When  a  Liabilities 
Partnership  is  established.  Liabilities  arise  between  "^  ''^^'^^^^ 
the  Socii,  which  are  essentially  similar.  Each  of  the 
Partners  must  contribute  the  share  agreed  upon ;  must 
pay  into  a  common  fund  what  has  accrued  to  him  from 

*  To  this  category  belongs  tbe  Condition,  that  if  one  Socius,  in  consequence 
of  his  insolvency,  is  made  a  Bankrupt,  the  others  suffer  with  him  in  conse- 
quence of  his  Bankruptcy. 

2c 
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the  Partnership  business;  and  if  it  l)e  money,  in  the 
event  of  Mora,  or  if  he  have  apphed  the  money  for  his 
own  use  or  benefit;  he  is  bound  to  pay  Interest;  he  is 
answerable  for  Diligeiitia  in  concreto;  must  compensate 
his  Partners  for  necessary  and  beneficial  Outlays,  add- 
ing Interest.  He  is  even  liable  for  any  casual  damage 
w^hich  a  Partner  may  have  sustained  in  attending  to  the 

Actio  pro  Partnership  business.  For  the  enforcement  of  these 
Rights  every  Sociiis  has  the  Actio  pro  Socio.  The 
share  of  Profit  and  Loss  in  a  Partnership  is  equally 
divisible,  unless  provided  for  by  special  Agreement, 
though  the  contributory  amount  may  vary. 

Special  ]3y  Agreement  it  may  be  determined : 

Agree-  ./        o 

inents  1.  That  a  Partner  shall  sustain  no  Damage. 

rartners.  2.  That  ouo  Partner  shall  have  a  larger  proportion 
of  the  Profits  than  the  others.  In  both  these  instances, 
however,  he  must  make  good  this  inequality  by  doing 
something  more,  or  otherwise  adjust  the  difference. 

3.  That  one  Partner  shall  tal^e  a  different  share  from 
that  taken  by  another  Partner  in  the  resultant  Profits 
in  one  instance,  and  a  different  proportion  of  the  result- 
ant Loss  to  that  which  he  takes  in  another. 

4.  The  determination  of  the  proportions  of  Profit 
may  be  left  to  the  arbitrament  of  one  of  the  Partners, 
or  to  an  impartial  party  (Juvri  riri ).  When  Profits  only 
are  stipulated  for,   Loss  in   the   same   proportion  is 

Socmtas  implied,  and  vice  versa.  An  Agreement,  however,  that 
one  of  the  Partners  shall  have  no  gain,  but  that  he 
shall  bear  all  the  losses,  is  impossible.  Such  a 
Partnership  is  termed  Societas  leoiiiiia.  For  "Nulla 
Societas  est,  quae  donatiouis  causa  interpouitur." 
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For  the  division  of  the  Profits,  and  for  the  deter-  The  Actio 
mniation  oi  the  Rights  between  the  parties,  there  is  dividumh 
given  the  Actio  communi  dividundo. 

What  now  is  the  position  of  Partners  as  to  third 
parties  ?     When  the  business  is  done  by  all  the  Part-  Keiation 

■^  -  ot  rartners 

ners,  each  becomes  entitled,  and  is  answerable  pro  rata  to  third 
according  to  his  share  in  the  Partnership ;  unless  there 
be  a  special  Agreement  by  means  of  an  active  or  pas- 
sive Correal  Obligation.  When  the  business  has  been 
concluded  by  one  or  more  of  the  Socii,  the  same  being 
a  Partnership  matter,  the  others  claim  as  Assignees. 
They  are  all  liable,  and  that  ///.  solidnm,  when  the 
contracting  party,  as  their  Mandator,  or  Iji.^titor,  has 
concluded  the  business  as  such.  They  become  also 
liable  in  solidnm  by  a  subsequent  ratification  of  the 
business.  Partners  are  answerable,  but  only  pro  rata, 
when  a  transaction  has  been  concluded  on  account 
of  the  Partnership,  and  they  have  derived  a  profit 
thereby.  But  should  the  Socius  have  concluded  the 
business  in  his  own  name,  they  do  not  become  liable, 
even  though  some  advantage  inay  have  been  derived. 
Partners  are  liable  for  the  Delicts  of  a  Consocins 
or  Copartner,  whenever  they  knowingly  permit  the 
gain  arising  out  of  such  wrong- doing  to  go  to  the 
Partnership  fund. 

Dissolution  of  Partnership  does  not  affect  the  Rights 
of  third  parties.     A  Partnership  ceases: 

1.  By  the  expiration  of  the  stipulated  time.  How  a 

2.  Whenever  the  object  has  been  attained  for  which  silip"!^ 
the  Partnership  was  formed.  dissolved. 

3.  On  the  destruction  of  the  subject-matter  or  object 
of  the  Partnership. 
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4.  Upon  the  death  of  one  of  the  Partners,  or  upon  one 
of  the  Partners  suffering  a  capitis  demiiuitio  maxima,  or 
media.  The  Partnership  expires  even  when  it  has  been 
agreed  that  the  Survivors  or  their  Heirs  shall  continue ; 
for  what  subsequently  exists  is  a  new  Partnership. 
The  Heirs  claim  all,  and  pay  all  they  may  be 
entitled  to,  or  answerable  for  to  the  date  of  the  death 
of  the  Dcfanctiis  or  Testator.  The  Actio  j^ro  Socio  is 
given  for  this  purpose.  The  Heirs  are  bound  to  carry 
on  transactions  that  have  been  already  commenced. 

5.  Upon  the  confiscation  of  the  Property  or  upon 
the  Bankruptcy  of  a  Partner. 

A  Partner  g.  Upou  the  retirement  of  a  Partner,  which  is 
always  allowable,  and  which  cannot  be  prevented 
from  taking  place  by  a  V actum,  ne  aheatur  a  socie- 
tate;  or  by  the  Pactum,  ne  intra  ccrtum  tcmpus  aheatur. 
But  this  must  not  be  so  construed  as  to  permit  a 
Socius,  with  a  wrongful  intent,  to  withdraw  at  an  in- 
convenient time,  without  being  liable  for  Damages. 
The  The  principle   regulating    such  a  Ficnuuciatio  is    ex- 

^Scciuma   presscd  in  the  following  maxim:  Socium  a  se,  noii  se  a 
^--  socio  liberat;  that  is  to  say,  the  party  thus  renouncing 

ceases  to  be  in  a   position  in  which  he  can  derive 
any  benefit,    but  he    still  remains   liable.      He  con- 
tinues liable  in  the  absence  of  the  other  Partners,  until 
notice  of  his  Renunciation  has  reached  them. 
Fellow-  V.  Fellowship  or  Community  of  Interest  (Communio). 

cvm'numio.  This  cxists  wlieuevcr  a  real  legal  relation  is  sustained  by 
several  Persons  jointly,  pro  indiviso.  In  this  way 
Ownership,  Superficies,  and  Emphyteusis,  may  be  held. 
On  the  other  hand,  Nomina  are  ipso  jure  divisa.  In 
contrast   to    that   Community   which    is    created   by 
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Agreement  and  is  termed  a  Socictas,  a  casual  Fellowship 
or  Community  may  arise,  termed  a  Coininunio  incidens. 
Moreover,  the  origin  of  such  a  Communio  is  immaterial. 

Two  Obligations  arise  from  this  Community:  a. 
Upon  its  Dissolution,  there  must  be  Partition;  hence 
the  Actions  are  designated,  Actions  for  Partition  (Judicia 
divisoria);  h.  For  the  performance  of  a  Personal  War- 
ranty, such  as  for  compensatory  Damages,  Outlays,  and 
the  surrender  of  that  which  has  been  acquired  in  conse- 
quence of  the  Community.  Partition  of  the  Property  The  clause 
cannot  be  prevented  even  by  Agreement;  but  a  Clause  or  etc.^'^  ^"' 
Condition,  ne  intra  certiwi  tempus  petatur,  is  allowable. 
Partition  may  take  place  judicially  or  extrajudicially. 
The  latter  mode  occurs  in  the  case  of  an  impeachable 
detriment  or  injury;  the  former  never,  except  by 
impeachment  of  a  judicial  sentence. 

Three  Actions  exist  to  enforce  the  Obligations  arising  The  three 
from  a  Cominunw.      The  Actio  familiae  hcrciscundac,  A^tTons. 
of  which  mention  has  been  made  in  the  Law  of  Inherit- 
ance; the  Actio  communi  dividundoy^  the  Actio  jini am 
rcgundorum.     The  Actio  communi  dividundo  can  only  be  -4ctio 
made  use  of,  when  neither  the  Communio  nor  the  share  dividundo. 
is  in  dispute,  unless  the  Plaintiff  be  in  Possession,  in 
which  case  he  cannot  resort  to  the  Vindicatio.     The 
Action  can  neither  be  employed  after  Partition  has 
been  made,  nor  for  the  Praestationcs  pcrsonaks,  as  they 
are  termed,  that  is,  those  obligatory  performances  which 
are  engendered  by  the  Communio;  whilst,  on  the  other 
hand,  the  Communio  remains  in  force  even  at  the  time 
the  Action  is  being  employed  for  the  enforcement  of  the 

*  This  Action  also  is  used  in  the  case  of  a  Community  arising  out  of  a 
Partnership,  as  ancilliary  to  the  Actio  pro  Socio. 


commimi 
f  livid  undo 
is  a 
Judicium 
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Actio         J'racsUitioiics.     The  ^idio  iiniiuii  refiiu)(loruiiiliQsfoi'th.e 

Jinium  re-  .         .  '  .         '  .  p    t  i     i 

gundonim.  determination  ot  pracdia  rustica,  that  is  oi  disputed 
boundaries  between  different  Owners.  It  occurs 
when  the  boundaries  of  land  are  uncertain,  or  when 
the  neighbouring  Proprietors  claim  different  limits. 
This  Action  may  be  instituted  by  the  Emphyteuta, 
the  Mortgage- Creditor,  the  Usufructuary,  as  well 
as  by  the  Owner.  It  lies  not  only  for  the  principal 
object,  but  also  for  the  performance  of  collateral 
Obligations,  namely,  for  improvements  involving  profit 

Tiie^r//(7  and  for  compensatory  Damages.  The  Actio  coinmuni 
dividundo  is  an  Action  for  Partition,  because  the 
jn'aedia  vicina,  when  the  original  boundaries  cannot  be 

duplex.  ascertained,  are  regarded  as  in  common,  and  are  there- 
fore liable  to  be  divided  equally  between  the  parties. 
The  Actio  communi  dividundo  is  a  Judiciuiii  duplex,  that 
is  to  say,  both  parties  are  Plaintiffs,  and  both  are 
Defendants  in  the  Action. 

Section  LII. — Obligations  arisiiitj  out  of  Delict.'^  and 
cognate  Cases. 

Vou  Vaiigerow,  ss.'605,  674—688,  692—705. 

Arnclts,  ss.  322—339. 

Puchta,  ss.  375—387. 

Gai.  Comm.  III.,  182—190,  195—200,  202—208;  IV.,  8,  pp. 

546 — 580  (Tomkius  and  Lemou"s  edit.) 
Ghick,  III.,  485  et  seq.;  IV.,  167;  V.,  468  et  seq.  513;  VI., 

54;   X.,  272,  306,  392,  399;    XI.,  375;  XIIL,  211    ct 

seq. 
Instit.  de  obligationibiis,  (^uae  ex  delicto  iiascuutur  (4,  1). 
Dig.  de  furtis  (47,  2). 
Cod.  "      "     et  servo  corrupto  (6,  2). 
Dig.  de  coudictione  furtiva  (13,  1). 
Cod.  "  "  "       (4,  8). 
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lustit.  de  lege  Ac^uilia  (1,  8). 

Dig.  ad  legem  Af^uiliam  (9,  2j. 

Cod.  de  lege  Aquilia  (3,  35). 

Dig.  avborum  furtnm  caesai-um  (47,  7). 

"     vi  bouoruiu  raptorimi  (-17,  8). 

"     de  iuceiidio,  ruiua,  iiaufragio,  etc.  (47,  *J). 

"     de  sepulchi'o  violati  (47,  12). 
Cod.  "         "  "        (9,  19). 

Dig.  de  religiosis  et  sumtibus  fuuernm  (11,  7). 

"     1.  3  pr.  de  via  ]3ublica  (43,  11). 
Dig.  de  publicauis  et  vectigalibus  (39,  4). 

"     quod  metus  causa  gestum  erit  (4,  2). 
Cod.  de  his,  quae  vi  metusve,  etc.  (2,  19). 
lustit.  de  vi  bouorum  raptorum  (4,  2). 
Dig.  vi  bouorum  raptorum  et  de  turba  (47,  8j. 
Cod.  '>         '^  ••         (9,  33). 

Dig.  de  dolo  malo  (4,  3). 
Cod.  "      "       ''      (2,  21). 
Dig.  de  doli  mali  et  met.  exceptioue  (44,  4). 

"     de  calumuiatoribus  (3,  6). 

"     ue  quis  eum,  qui  iu  jus  vocabitur,  etc.  (2,  7j. 

"     de  alienatione  judicii  mutandi  causa  facta  (4,  7). 
Cod.  "  "  "       "         "         '•      (2,  54). 

Dig.  quae  in  fraudem  creditorum  facta  sunt  (42,  8). 
Cod.  de  revocaudis  his  quae  in  fraudem,  etc.  (7,  85). 
Dig.  de  extraordinariis  cognitionibus  (50,  13). 
Cod.  de  poena  judicis,  qui  male  judicavit  (7,  49). 
Gai.  Comm.  III.,  223,  224;  IV.,  52. 
Dig.  si  mensor  falsum  modum  dixerit  (11,  0). 
Instit.  de  injuriis  (4,  4). 
Dig.      -'       "        (47,  10). 
Cod.     ••       '•         (9,  35). 
Dig.  de  libero  homine  cxhibendu  (43,  29). 
Cod.  '•       -  '•  -  (8,  8). 

1.  7  pr.  dig.  de  jurisdict.  (2,  1). 
Dig.  de  his,  qui  effuderint  vel  dejeceriut  (9,  3). 
1.  40,  41,  42,  Dig.  de  Aedil.  Edicto  (21,  1). 

Dig.  XLIII.,  G  bis.  15. 


Unlawful 
.acts  creat- 
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Dig.  de  mortuo  iiifcrendo  et  scpulcliro  aedificundo  (11.,  8), 

"     do  operis  uovi  uuutiationc  (39,  1). 

"     de  remissionibus  (43,  25). 
Cod.  de  uovi  operis  nuiitiationc  (8,  11). 
Dig.  quod  vi  aut  clam  (43,  24). 

"     de  damuo  iufecto  ct  de  sugrundis  etc.  (39,  2). 

In  a  former  paragrcapli,  unlawful  acts  have  been  taken 
in?  new     into  consideration,  in  so  far  as  they  modify  existing 
lions'!        Obligations.     In  the  present  Section  it  is  intended  to 
show  how  far  they  go  to  create  entirely  new  ones. 
The  following  belong  to  this  class  : 
Theft:  J.  Theft  (Fiivtiun)  is  the  unlawful,  intentional  pur- 

loming  of  a  Thing  from  a  greed  of  gain.  To  define  it 
more  fully  and  exactly,  '' Furtum  est  contretatio  rei 
fraudulosa  liicri  fackndi  gratia  vel  ipsius  rei  vel  etiam 
usus  ejus  'possessionisve."  It  is  said  to  be  "  inanifes- 
tum"  when  the  thief  is  taken  before  he  has  had  time  to 
conceal  the  stolen  Goods;  in  other  cases  it  is  termed 
"nee  manifestiim."  By  a  special  Prescript,  this  Delict 
cannot  be  committed  by  the  abstraction  of  Things 
appertaining  to  an  Inheritance  before  the  Heir  has 
entered,  or  before  he  has  taken  Possession  of  the  inherit- 
ed Goods.  As  between  Man  and  Wife,  Theft  does  not 
exist  in  Law,  at  least  as  Furtum  in  the  strict  significa- 
Amotio  tion  of  the  term ;  but  there  may  be  what  is  termed  an 
Amotio  rerum,  and  upon  this  is  founded  the  Actio  rcrum 
amotarum.  Otherwise  the  legal  Kemedies  for  Furtum 
are  the  Condictio  furtiva  and  the  Actio  furti.  The  latter 
is  a  purely  penal  Action,  involving  punishment,  and  has 
become  at  the  present  time  obsolete.  Not  only  is  the 
Owner  of  the  Property  Plaintiff,  but  all  Persons  having 
Adiofurti.  an  interest  in  the  Theft.     The  Action  lies  against  the 
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Thief  and  his  associates,  and  when  several  Persons  are 
imphcated  in  soUdiuii;  but  it  does  not  he  against  their 
Heirs.     In  the  case  o^  F  art  urn  manifcstum,  the  Action 
proceeds  for  the  fourfold;  in  the  Furtum  nee  manifcstum 
for  the  twofold.     The  Condictio  is  a  rei  pcrseciitio  cum  Condictio 
omni   causa.     Expenses  incurred  by  a  Thief  are  not  Liabiiityof 
made  good  to  him ;  he  is  answerable  for  all  Accident  ^^^  '^^"^^• 
f Casus),  and  the  value  of  the  stolen  Property  is  calcu- 
lated at  the  highest  price  which  the  Goods  would  have 
fetched  if  sold  at  any  previous  time  whatever.     The 
only  party  entitled  to  proceed  is  the  Owner,   and  he 
must  be  such  at  the  time  of  the  commencement  of  the 
Action.     The  Defendants  are  the  Thief  and,  his  Heirs, 
not  his  accomplices.     When  there  are  several  Thieves 
they  are  all  answerable  ///  solidum. 

II.  Injury,  or  Damnum.  The  principal  instance  is  injmy,  or 
that  of  Damnum  injuria  datum.  It  presumes  an  un-  ^'"'"'"'"• 
lawful  positive  and  culpable  act,  causing  injury.  As 
to  the  degree  of  culpability.  Culpa  levis  suffices.  The 
Action  which  lies  is  the  Actio  legis  Aquiliac.  The 
Owner  of  the  Property  is  the  Plaintiff;  hence  also  any 
Freeman  can  bring  this  Action  for  wrong  done  to 
himself,  because  he  holds  himself  in  his  own  Ownership. 
It  may  also  be  mentioned  that  he  may  sue  not  only  for 
compensatory  Damages,  but  also  for  Compensation 
for  suffering  endured.  But  not  only  is  the  Owner 
Plaintiff,  but  all  other  Persons  entitled  to  the  same 
Thing,  namely,  such  Persons  as  might  have  sued  the 
Owner.  The  Person  who  has  inflicted  the  injury  is 
the  Defendant.  When  there  are  several  Defendants 
they  are  answerable  in  solidum.  The  Action  goes  for 
Compensation  in  Damages,  and  when  the  Defendant 
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denies  the  Injury,  for  twice  tlio  amount.  Hence  the 
maxim,  "J^/.s  crcscit  cviilra  iiijiclaiitiiiii  in  diipluiii."  In  the 
case  of  damage  done  to  four-footed  domestic  animals, 
the  vahie  is  estimated  by  the  hist  year's  price,  or  other- 
wise according  to  the  vahie  during  the  hist  month. 
Jctio  k.ju  It  is  an  important  question  to  determine,  whether  in 
cases  of  damages  arising  out  of  Ohhgatory  Relations, 
the  Actio  Icgis  ^iquiU(c,  is  available.  It  is  held  that  this 
Action  is  not  excluded,  but  that  an  Obligatory  Relation 
exercises  upon  it  a  modifying  influence.  By  virtue  of 
an  Obligatory  Relation,  it  frequently  happens  that  there 
is  a  Right  to  a  transaction  wdiich  may  result  in  injurious 
consequences:  in  ■which  case  the  transaction  is  of  a 
culpable  character.  But,  on  the  other  hand,  if  a  ques- 
tionable transaction  is  not  warranted  by  an  Obligatory 
Relation,  the  Actio  Icgis  Aqiiilictc  applies,  even  when 
no  Action  would  arise  from  the  Contract.* 
Sevenii  There  are  several  special  kinds  of  damages,  namely : 

kinds  of  ((.  Secret  injury  to  trees,  which  the  Germans  call 
''Baumf revel,''  when  a  Person  secretly  and  dishonestly 
fells,  or  carries  aw^ay  the  trees  of  another  Person.  As 
a  punishment  for  this  injury  there  is  given  the  Actio 
iuiiuniiii  fnrtim  cacmruiii,  wdiich  goes  for  double  (duplex J 
the  value;  h.Daiiuiuin  coactis  homi)iihusdatuiii;\Yhen'm}mj 
has  been  caused  by  a  crowd,  the  Actio  vi  honoriim  raptonim 
lies;  r.  Damniun  tiirha  datum:  when  a  riotous  mob  has 
caused  any  damage,  an  Actio  iii,  factum  lies  for  double 
the  amount  of  injury ;  d.  When  injury  is  suft'ered  during 
a  time  of  special  calamity,  an  Actio  in  factum  lies  for  the 


Daimii 


■^  The  Depositoiy,  for  instance,  who  is  only  answeralilc  nnder  the  Contract 
of  Deposit  for  Dolus  and  Culpa  lata,  is  not  for  tliat  reason  justified,  when 
char^'eable  Avith  the  least  oversight  or  neglect. 
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quadruple  value;  e.  When  damage  is  done  to  a  grave,  '^lf''!fP- 
the  Actio  sepulcri  violati  can  be  employed;    /",  Injury  icfi. 
arising  from  the  interment  of  a  corpse  at  a  place  where 
it   ought  not  to  have   been  buried,  gives  rise  to  an 
A  ctiu  ill  factum  to  compel  removal  or  for  Damages  in 
the  form  of  a  pecuniary  penalty;  g.  For  injury  done  by 
altering  a  public  road  so  as  to  carry  it  over  private 
Property;  that  is,  if  a  Person  wrongfully  commits  an 
act  of  trespass  by  diverting  a  public  road,  so  as  to  in- 
trench upon  private  Property ;  for  this  there  is  given  the 
Actio  vice  recentac  ;  It.  Iniurv  done  by  farmers  of  the  ^^'''V'^^^ 
revenues,  for  instance,  by  wrongfully  levying  customs, 
entitles  the  party  injured  to  ViR  Actio  in  factum  for  twice 
the  amount,  if  sued  for  before  the  lapse  of  a  year;  but 
after  that  time  for  the  actual  amount  only;  /.  Damages 
done  by  another  man's  animals.      A  Delict  may  be 
committed  even  by  an  animal,  in  which  case  its  Owner 
becomes  answerable.    Against  the  Owner  of  an  animal 
which  has  depastured  upon  our  ground,  i\\e  Actio  depastu  Actio  dc 
lies.     For  other  damages  done  by  animals  belonging  ^'"^"" 
to  a  third  party,  and  done,  moreover,  contra  naturam 
sui  generic,  the  Actio  dc  paupcric  may  be  brought.    This  Actio  cu 
Action  lies  for  injury  done  not  only  by  wild  animals,  ^^"  '  ' 
but  also  for  damage  done  by  domestic  animals  con- 
trary to  their  taming.     The  Defendant  is  the  Owner  of 
the  animal  at  the  time  of  the  bringing  of  the  Action. 
The  Action  goes  for  compensatory  Damages,   or  the 
Defendant   may,    if  he   please,    by   surrendering   the 
animal,   free   himself  from  the  Liability,   unless   the 
animal  has  died  after  the  period  of  the  JAtia  contcstatio. 
Should  the  animal,  however,  die  before,  he  is  entirely 
discharged. 
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Violence         m    Violeiicc  aiicl  Menace.     Wronpjs  or  Delicts  may 

and  .  " 

Menace,  bc  Committed  coupled  with  force,  as:  a.  Robbery 
or  Tlieft  accompanied  with  violence ;  against  this  there 
was  originally  the  Actio  furti,  Goiidictio  furtiva,  Actio 
vi  honoruni  raptorum;'''  h.  Dispossession  by  violence 
{ Interdict  urn  de  vi) ;  c.  Forcible  detention  of  one  in 
jus  vocatus.  When  this  is  done  the  Plaintiff  has  against 
the  wrong-doer  an  Actio  in  factum  for  that  which  he 
hoped  to  obtain  judicially  from  the  party  forcibly 
detained.  There  are  two  Remedies  given  to  the  Person 
who  has  suffered  a  change  in  his  legal  condition  by 
The  Actio  the  unlawful  use  of  met  us,  or  terror:  a.  The  Actio  quod 
lausa!'^^^^^  met  US  causa,  by  which  the  Plaintiff  seeks  for  relief  from 
Exccptio  the  injury  which  he  has  suffered;  h.  The  Exceptio  doli, 
^^c^''-  which  is  a  Plea  employed  by  a  Person  to  defeat  an 
Action  brought  against  him  on  the  ground  of  the 
coercive  engagement.  Both  are  in  rem  scripta;  that 
is,  are  available  against  every  one  who  may  have 
derived,  or  endeavoured  to  have  derived,  any  benefit  by 
means  oi  the  inetus.  As  against  a  hoiuefidei  Owner,  the 
procedure  only  affects  what  he  may  still  hold  in  Pos- 
session. Against  the  make  fideiO-wiier,  it  includes  also 
the  Fructus  percipiendi.  Heirs  are  likewise  liable  to 
the  extent  of  the  quantum  ad  cos  pervenit.  The  Plaintiff 
is  the  party  coerced,  and  his  legal  Successors.  The 
object  of  the  Action  is  the  reinstating  of  the  parties 
in  the  enjoyment  of  their  original  Rights. 
Deceit  and  IV.  Dcccit  and  Fraud.  Against  intentional  unlawful 
injury,  when  the  offence  does  not  partake  of  the  char- 
acter of  any  other  distinct  Delict,  for  which  a  special 

*  This  Action  is  now  obsolete.    It  was  lindtcd  as  to  the  time  (annalis),  and 
went  for  the  fourfold. 
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Action  is  given;  the  party  injured  is  furnished  with 
two  legal  Remedies:  the  Actio  and  the  Exccptlo  doll. 
There  are  two  exceptions  to  these  subsidiary  Remedies : 
the  Actio  doli  w411  concur  with  the  Actio  quod  metus 
causa,  and  also  with  the  Actio  pnescriptis  vcrhis.  The 
Plaintiff  is  the  party  injured  and  his  legal  Successors. 
The  Defendant  is  the  party  chargeable  with  the  fraud. 
The  Action  also  lies  against  his  Heirs  for  the  quantum 
ad  eospcrvenit.  It  goes  for  compensatory  Damages,  but 
it  must  be  brought  within  two  years,  after  which  period 
it  can  only  be  employed  to  claim  Restitution  to  the 
extent  of  the  benefits  received.  Against  Persons  occu- 
pying what  is  termed  a  high  position,  the  Actio  doli 
does  not  lie;  but  an  Actio  in  factum  must  be  brought. 
Again,  Si  duo  dolo  malo  feccrint,  inviccm  de  dolo  non 
agent. 

There  are  some  fraudulent  acts,  for  which  the  Actio  when  the 
doli  is  unavailable:  a.  The  preventing  a  party  to  a  Suit  is'unavaii- 
by  some  act  of  deception  from  aj^pearing  in  Court.  '^^^^' 
In  this  case  2i]i  Actio  in  factum  lies  for  the  id  quod 
interest.  But  this  Action  does  not  pass  to  the  Heirs,  nor 
does  it  lie  against  the  Heirs;  or,  as  it  is  expressed,  it 
is  neither  ad  licredes  nor  in  licrcdcs.  h.  Fraudulent  Sale 
made  to  hinder  pursuit  by  legal  Process.  In  this  case, 
also,  there  lies  intra  annum  an  Actio  in  factum  for 
Damages,  and  against  the  Heirs  quantum  ad  eos  per- 
venit.  The  Sale  must  be  an  actual  legal  Transfer,  and 
not  a  mere  deprivation.  This  Action  will  not  lie  when 
the  Sale  has  been  made  on  account  of  death.  More- 
over, since  the  development  of  the  principles  of 
the  Ficta  possessio,  this  Action  is  not  much  used.  c. 
Calumnia,    which    is    the    taking    of   money   for  the  Cahmnia. 
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purpose  of  bringing  a  vexatious  Action,  or  as  an  induce- 
ment  to   refrain   from  an  Action.     To  prevent  this, 
Condidio    there  is  given  the  Corulictio  oh  tnrprni  causam,  and  an 
7auf!nm'.^'^  Actio  ill  factniii  for  the  fourfold.     Both  these  Actions 
must  be  brought  intra  annum,      d.  Fraudulent  Sale  by 
an  insolvent  Debtor  to  the  prejudice  of  his  Creditors. 
In  this  case  the  legal  Remedies  applicable  are  the  fol- 
The  ^/,ViV/ lowing :  The  Actio  PauUana,  mid  the  In derdict urn  firm- 
andtiwLi.  dutoriuin,  which  is  essentially  connected  therewith. 
tn-didam        rjij-^g  rcquisites  for  both  Actions  are : 

frail  fia  to-  ^ 

'riiini:  ami  1.  Such  au  x\lienation  as  consists  in  the  diminution 
ciuisites.  of  the  indebted  Estate.  As,  for  example,  the  aban- 
donment of  a  Ju^  in  re,  a  Real  Right,  in  favour  of 
another;  or  the  relinquishment  of  such  a  Right  hj  non 
iisns.  Payment,  however,  does  not  belong  to  this 
class,  even  though  it  be  the  solution  of  an  Ohligatio 
naturalifi,  or  of  a  debt  not  yet  due;  though  the  Actio 
Vaidiana  is  founded  in  reference  to  the  Intcrusurium; 
that  is  to  say,  for  those  benefits  which  the  Creditor 
would  have  acquired  had  earlier  Payment  been  made. 
On  the  other  hand,  the  Actio  Faidiana  applies,  if,  before 
the  commencement  of  the  Bankruptcy,  a  Mortgage 
has  been  given  for  a  debt  evidenced  by  writing ;  like- 
wise in  the  case  of  the  Datio  in  soliituni;  for  in  both 
these  cases  a  new  transaction  is  concluded.  This  is 
the  view  taken  by  Von  Vangerow;  some  jurists  are  of 
a  different  opinion.     Other  prerequisites  are: 

2.  Aniniufi  frandandi  on  the  part  of  the  Debtor. 

8.  The  party  to  wdiom  the  Alienation  has  been  made 
must  also  have  been  a  Farticcp^  fraudi.'^. 

There  are,  however,  exceptions  to  this : 
(1)  If  the  Property  has  been  acquired*".!'  Incratira  causa. 
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(2)  When  the  Fiscu^  has  been  damnified. 

4.  The  Creditors  must  be  unpaid.  Plaintiffs  are  the 
unpaid  or  partially  satisfied  Creditors  and  their  Succes- 
sors. The  Defendant  is  the  Frmulator,  whose  Heirs 
and  Principal  are  answerable  to  the  extent  of  the 
advantage  derived.  The  Action  proceeds  for  restoring 
the  Plaintiffs  to  their  former  state.  It  must  be  brought 
within  a  year.  If  brought  afterwards,  the  Damages 
recovered  reach  only  to  the  extent  that  the  party  has 
been  benefited.  It  claims  also  Compensation  for  the 
Fructiis  percipieiidi.  What  the  Defendant  has  perchance 
given  for  the  Thing  received,  he  is  entitled  to  have 
restored  to  him,  if  it  be  still  in  existence. 

V.  Violation  of  certain  Official  Duties.     The  Judge  violation 
who,  with  Dolus  or  Culpa  lata,  so  misconducts  a  Suit,  Duties.'^ 
as  to  be  chargeable  with  misconduct;  or  who  decides 
wrongly,  and  has  thereby  caused  injury;  may  be  sued 

for  Compensation  by  an  Actio  in  f actum.  This  Action 
is  also  allowable  as  a  rtilis  actio,  in  cases  of  Jurisdictio 
voluntaria.  The  Land  Surveyor,  who  DoJo  or  Culpa  lata 
measures  incorrectly,  and  has  thereby  caused  a  loss,  is 
liable  to  be  sued  by  an  Actio  in  factum,  for  any  damage 
he  may  have  caused,  if  no  other  Kemedy  be  available 
to  the  party  injured. 

VI.  Injury  to  the  Person  (I// /?n-/Vy).  Strictly  speaking,  injury  to 
all  Delicts  that  have  been  committed  fraudulently,  are 
wrongs   against   the  Person.      The    object,  however, 
aimed  at  in  most  instances,  is  not  specially  to  harm  the 
Person,  but  rather  to  inflict  an  injury  on  a  Person's 
pecuniary  Eights.     Now,  an  act  done  primarily  with  Definition 
a  view  to  the  infliction  of  a  wrong   upon    another,  "    "J"""- 
when  the  intention  does  not  aim  at  the  Property,  or 
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recedes  from  it,  is  termed  "Injuria."    Two  cases  are  to 
/njnria  e.r  ]^Q  distiii wished :   (1)  Injuria  ex  qcncrak  cdicto,  wilful 

yciierale  '-'  _  ..... 

edido.  wrong  done  with  an  Ani)iius  injuriandi;  as,  for  instance, 
breaking  into  a  dwelling-house;  infringing  upon  personal 

Oonticmc-  iii3erty.  (2)  Injuria  in  a  more  restricted  sense,  deno- 
minated Contumclia;  that  is  to  say,  the  uttering  of 
derogatory  opinions.     The  miction  given  is  termed  the 

Actio  mja-  ^{qiIq  inmriarwu,  and  it  proceeds  for  an  arbitrary 
pecuniary  Penalty,  hence  it  is  also  designated  Actio 
injuriarum  aestimatoria.  As  this  is  an  Action  vindictam 
spirans,  it  does  not  go  either  in  hcrcdcs  or  ad  lie.rcdcs. 
The  more  exact  consideration,  however,  of  this  subject 
belongs  to  Criminal  Law. 

MonTiir-       ^^^-  i^elations  involving  Debt  for  the  prevention  of 

voiviiig  future  injuries,  or  injuries  already  inflicted.  To  these 
belong  the  following:  a.  A  series  of  Regulations  made 
for  the  protection  of  public  Property,  and  for  its  due 
and  proper  use.     Thus,  for  the  protection  of  a  Locus 

Special /;i.  saccT  agaiust  any  Person  who  attempts  to  do  anything 

tcrdicta.  inj^jyiQ^ig  \^q  \\^^  there  is  given  the  Intcrdictum  nc  quid  in 
loco  sacro  fiat.  Again,  for  the  protection  of  a  Locus 
piihlicus,  the  party  damaged  can  use  the  prohibitory 
Intcrdictum  ne  cpiid  in  loco  publico  velitinerc  fiat  against 
the  party  causing  the  injury.  For  the  protection  of  a 
public  road  against  deterioration,  against  impediment 
thrown  in  the  way  of  its  use,  against  the  prevention  of 
its  repair,  the  Intcrdictum  ne  quid  in,  loco  puhlico  vel 
itinere  fiat  is  given.  For  the  protection  of  a  public 
river  the  following  Interdicts  are  given :  The  Intcrdic- 
tum ne  quid  in  fiumine  puhlico  ripave  ejus  fiat,  quo  pejus 
navigetur;  ne  rpiid  in  fiumine  puhlico  fiat,  quo  aliter  aqua 
fiuat,  atque  uti  priore  aestate  fiuxit;  ut  in  fiumine  puhlico 
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navigare  liceat;  and  de  rijja  muniendaaii  Interdict  against 
the  party  preventing  repairs  to  the  banks  of  a  river. 
For  the  protection  of  pubHc  sewers,  against  any  party 
causing  injury  thereto,  the  Interdictum  de  cloacis  may  be 
employed,  h.  The  enactments  protecting  against  any 
one  hindering  an  interment,  or  impeding  the  erection 
of  a  tomb,  are  the  Interdictum  de  mortiio  infcrendo  and 
the  Interdictum  de  sepulcro  aedificando.*  c.  Here  may  Jiintuuio!' 
be  mentioned  the  rule  which  ordains  that  a  party  in- 
jured by  new  works  may  prohibit  their  continuance  with 
the  following  result :  that  if  the  works  are  proceeded 
with  after  the  Prohibition,  and  before  the  dispute  is 
settled,  they  must  be  reinstated  in  the  same  condition 
as  they  were  in  at  the  date  of  the  Kuntiatio. 

The  effect  of  the  Operis  novi  mintiatio  is  to  secure 
the  Interdictum.  dcmolitorium,  wdiich  requires  only  proof 
of  the  Xuntiatio  having  been  made,  added  to  a  Eight  in 
the  ground  threatened.  The  Operis  novi  nuntiatio  is  a 
private  Act,  a  Prohibition  or  Injunction  which  may  be 
pronounced  against  the  erection,  alteration,  or  demoli- 
tion of  a  building.  These  prohibited  works,  however, 
wiiatever  they  may  be,  must  not  have  advanced  to  com- 
pletion. The  Xuntiatio  is  grsmted juris  nostri  conservandi 
causa;  that  is  to  say,  if  in  consequence  of  works  com- 
menced the  substance  of  our  land,  or  some  co-existing 
attendant  Eight  is  menaced.  As,  for  instance,  when  a 
third  party  erects  a  building  on  our  ground,  or  demol- 
ishes one  that  already  exists.  It  is  also  admissible 
damni  depellendi  causa,  when  the  works  threaten  injury 
to  neighbouring  land,  and  Bail  for  eventual  damage  has 

*  These  Interdicts  presume  that  the  party  was  entitled  to  bury  at  the  given 
place,  or  to  erect  a  tomb  there. 

2d 
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not  been  given.  Again,  it  takes  place  puhlicl  juris 
tueiidi  causa,  when  upon  lands  dedicated  to  public  use 
Who  niny.  uulawful  woi'ks  liavc  been  commenced.  In  the  latter 
formation  ^^^^j  eveiy  citizeii  of  full  age  may  lay  an  Information; 
in  the  two  first  cases,  every  one  having  an  interest 
in  the  same  may  take  proceedings,'  it  matters  not 
whether  he  be  Owner,  Super ficiar ins,  Mortgagor, 
Empliijteuta,  or  bona'  fidei  Possessor.  Notice  of  Pro- 
hibition (Nuutiatio )  must  not  only  be  given  before  the 
works  have  been  completed,  but  it  must  be  given  in 
the  presence  of  the  Dominus,  or  of  his  Wife,  or  his 
Servants.  The  Ntmtiatio  operates  in  favour  of  the 
party  from  whom  it  has  emanated,  or  in  whose  name 
it  has  been  made.  It  is  no  exception  to  this  rule,  that 
a  Right  acquired  by  a  party  in  consequence  of  the 
violation  of  the  Prohibition  has  passed  to  his  Heir.  It 
operates  ui  reiu,  that  is  to  say,  the  claim  of  the  Plaintiff 
to  be  reinstated  in  his  former  condition,  may  be  de- 
manded from  any  one.  But  the  cost  of  reinstatement 
is  only  borne  by  the  party  who  has  continued  the  work 
after  having  been  made  aware  of  the  objection  raised 
„  ,.  ,.  thereto  by  the  Plaintiff.  Otherwise,  if  a  party  has  not 
knowingly  and  wilfully  disobeyed  the  notice,  the  judg- 
ment can  only  be  for  what  is  termed  "  Fatieiitia;"  that 
is,  for  Removal,  which  must  be  made  at  the  expense  of 
How  the  the  Plaintiff.  The  effect  of  Prohibition  or  Nuntiatio 
itermi-"  is  terminated '.  a.  By  remission  made  by  a  competent 
nated.  Jndge,  upon  the  application  of  the  Nuntiator.  This 
application  is  complied  with  when  the  Nuntiator  refuses 
to  take  the  Oath  of  Calumny,  that  is,  if  he  refuses  to 
take  oath  that  he  has  a  good  ground  of  Action.     Irre- 

*  Namely,  Servitudes,  but  only  S'rrvitutcs  praediormn  iirhanorum. 
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spective  of  this,  the  party  may  demand  that  a  petitorial 
Suit  shall  be  commenced,  and  that  the  Xuntiator 
shall  accept  to  be  the  Plaintiff.  Should  he,  however, 
fail  to  prove  a  Jus  prohihendi,  the  Injunction  is  dis- 
solved. The  Action  instituted  by  the  Nuntiator  is  the 
Actio  confessoria  or  negator ia.  h.  When  the  Cautio 
de  demoUendo  has  been  given;  that  is  to  say,  when  the 
party  receiving  Notice  promises  that  in  the  event  of  his 
losing  the  Action,  he  will  reinstate  everything  at  his 
own  cost.  r.  By  the  death  of  the  Xuntiator,  or  Pro- 
hibitor,  or  by  the  loss  of  his  Pdght  to  the  land  on 
account  of  which  he  has  proceeded  for  an  Injunction. 

d.   Proceedings  for  an  Injunction.    When  any  one  The  inter- 
undertakes  to  make  an  alteration  with  a  piece  of  land  quod  h. 
by  an  Opus  novum,  any  of  the  parties  interested  in  the 
land  may  prohibit  his  doing  so  :  and  if,  notwithstand- 
ing  the    Prohibition,    the    works   be    continued,    the 
Interdictum  quod  vi  becomes  available.    This  has  for  its 
object  the  restoration  of  the  status  quo.    Vis,  in  this  case,  The  Luer- 
operates  as  clandestinitas;  hence  the  Interdictum  quod  qxmiciam. 
clam  is  given.     An  Opus  is  clam   factum,  if  it  be  made 
at  the  time  that  the  Prohibition  of  a  third  party  is 
anticipated.       Prohibition   may   take  place   wherever 
there   is    an   Operis    iioci    nuntiatio.      It  must,  how- 
ever, be  borne  in  mind  that  the  conception  of   the 
term  Opus  in  this  case  is  far  more  comprehensive,  and 
is  by  no  means  limited  merely  to  buildings.    The  Right 
of  Prohibition,  or  Injunction,  is  possessed  by  all  parties 
interested,  even,  indeed,  by  the  Usufructuary  against 
the  Owner.     The  effect  of  Prohibition  ceases  neither 
by  the  Death  of  the  Owner,  nor  by  the  Alienation  of 
the  Thing  prohibited.     In  every  case  of  Prohibition, 
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The  party  the  party  prohibited,  not  the  Prohibitor,  becomes 
is  rhiin-  Plamtm.  A  Prohibition,  or  Injunction,  must  be  made 
known,  for  the  Prohibition  operates  only  in  ijersonam. 
When  it  is  once  known,  the Interdictum  de  demoliendo  Hes, 
not  only  against  the  wrong- doer,  but  also  against  inno- 
cent third  parties  in  Possession ;  the  latter,  however,  are 
exempt  from  costs  of  Restitution.  Upon  the  whole, 
Prohibition  appears  to  be  more  advantageous  than 
Nundafio.  It  is,  however,  necessary  to  observe,  that 
Prohibition  contains  a  possessory  element,  and  that  to 
succeed,  it  is  either  necessary  to  be  the  Possessor,  or  at 
all  events  that  the  party  prohibited  be  not  such.  When 
this  is  not  the  case,  the  party  prohibited  proceeds  with 
the  Interdictum  utl  possiddis,  the  Prohibition  is  dis- 
solved, and  the  question  of  the  Jus  proliihendi  is  not 
dealt  with  at  all.  Thus,  in  the  case  under  consideration, 
it  is  better  to  resort  to  the  Nnntiatio,  which  does  not 
involve  the  necessity  of  being  in  Possession.  The 
effect  of  the  Prohibition  expires  within  a  year. 
caittio  ^,    rji     o-uard  ao'ainst  imminent  dano-er,  a   Security 

fcdi.  is  sometimes  given,  named  (Jautio  damni  infccti.  It 
is  employed  as  a  precautionary  Remedy  against  a 
Person  who,  for  some  lawful  reasons  carries  on  works 
upon  our  ground;  as,  for  instance,  the  repairs  of  a 
Canal.  In  which  case  the  Claim  for  Security  is 
enforced  by  means  of  an  Exccptio  or  Plea.  The 
Cautio  may  also  occur  in  another  instance.  When  any 
party  as  Owner,  Emphyteuta,  etc.,  fears  that  damage 
may  occur,  owing  to  the  defective  condition  of  a  neigh- 
bouring plot  of  land,  arising  it  may  be  from  some  vitium 
aedium,  or  vitium  loci,  or  vitium  operis,  to  the  plot  of 
land  which  he  possesses,  either  as  Proprietor,  Mort- 
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gagor,  Usufructuary,  or  Superjiciarius;  in  all  of  these 
instances  he  has  the  Eight  to  demand  that  Security  be 
given  by  his  neighbour  against  the  impending  damage. 
He  must  show  that  he  is  the  Owner,  or  that  he  stands 
in  some  other  legal  relation  entitling  him  to  set  up  this 
Claim,  and  he  then  takes  the  Oath  of  Calumny.  After 
this  his  neighbour  is  called  upon  to  give  Security.  In  an 
Opus  which  has  but  just  been  commenced,  the  party  who 
has  undertaken  it  must  find  Security.  The  injury,  how- 
ever, for  which  Security  is  required  to  be  given,  must  be 
immediate,  or,  as  it  is  termed,  Damnum  infectwn.  Only 
after  damage  has  been  sustained,  and  an  Action  upon 
the  Security  has  been  brought,  must  the  Right  of  de- 
manding Security  be  proved.  In  the  case  of  Damnum 
pvaderitum,  only  the  Right  of  retaining  those  portions 
of  the  building  materials  that  may  have  fallen  upon  the 
endangered  land  is  given.  There  are,  however,  some 
exceptions  to  this  rule,  as  when  there  is  no  fault  charge- 
able to  the  Owner  of  the  adjacent  land  for  his  neglect  in 
omitting  to  demand  Security ;  it  may  then  be  demanded 
at  a  later  period.  For  example,  if  Security  were  de- 
manded, but  the  necessary  measures  to  be  taken  were 
omitted  in  consequence  of  the  neglect  of  a  Magistrate. 

The  object  of  this  Security  is  to  found  a  Claim  for  whyStai 
compensatory  Damages  where  such  did  not  previously  given^ 
exist.  Security  cannot  be  claimed  in  this  subsidiary 
way  when  other  Remedies  are  already  given.  Hence 
the  Hirer  cannot  make  such  a  Claim  upon  the  Letter, 
nor  one  Joint-Owner  upon  another.  Further,  a  party 
who  is  himself  the  cause  of  the  danger  to  his  land  is 
not  in  a  position  to  claim  Security,  when,  for  example, 
he  has  himself  erected  the  endangered  building,  having 
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a  knowledge  of  the  clanger.  Nor,  again,  can  he  claim 
Security  who  has  lost  the  land  threatening  danger  to 
another  party,  because  he  had  failed  to  find  the  required 
Security.  The  Security  that  must  be  given  may  be  by  a 
mere  promise  when  the  party  liable  is  the  Owner,  or 
hoiKv  jidei  Possessor;  otherwise,  actual  Bail  must  be 
found.  The  Securityneed  onlybe  given  for  a  certain  time, 
but  when  the  causa  is  continuous,  the  Security  must  be 
renewed.  The  Liability  to  find  Security  may  be  dis- 
charged by  Dereliction.  Failing  this,  or  when  refusal  is 
made  to  provide  Security,  the  party  threatened  with  the 
damage,  the  Plaintiff,  may  claim  the  Posscssio  naturalis 
of  the  Property.  Should  this  coercive  Kemedy,  the  so- 
called  Missio  ex  priiiw  decreto,  fail,  then  the  Missio  ex 
scciuido  decreto  follows,  which  gives  the  Ownership  of  the 
Property  to  the  party  threatened,  provided  Security  be 
not  found  within  a  period  of  six  weeks.  The  Right  of 
Mortgage  and  of  Usufruct  becomes  likewise  exting- 
uished, for  the  Mortgage  Creditor  and  Usufructuary 
might  have  freed  themselves,  if  they  had  been  so  minded, 
by  providing  Security.  When  Security  has  actually 
been  given  and  damage  ensues,  resulting  in  vitio  aedium 
loci  operisve,  not,  however,  by  a  natural  event,  but  by 
the  Delict  of  a  third  Person,  an  Action  for  compensatory 
Damages  arises  upon  the  Security  given.  This  Action 
goes  in  and  ad  hcrcdcs.  Thus,  for  example,  damage 
must  be  made  good  which  results  from  the  removal 
of  Tenants. 

/.  For  the  removal  of  a  contrivance  by  which  the  course 
of  rain  water  has  been  changed  so  as  to  threaten  danger 
to  a  piece  of  Rural  hmd:'^  (Praedia  nistica)  the  Actio  aquae 

»  This  may  be  by  levelling  dowu  or  building  up ;  but  it  must  invaiiably 
be  done  by  tlie  hand  of  man. 
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pluviac  arcendae  is  given.  When  the  alteration  is  an  acci- 
dental result,  this  Action  will  not  lie.  It  is,  however, 
also  available  in  case  of  indirect  damage  ;  for  example, 
the  endangering  of  an  Easement.  Its  purport  is 
merely  to  secure  the  restitution  of  the  status  qm.  The 
Defendant  must  bear  the  costs  when  he  has  caused 
the  injury  ;  otherwise  they  fall  upon  the  Plaintiff.  The 
Defendant  is  the  Owner  of  the  Opus,  and  likewise  the 
Usuh-uctuary.  The  Plaintiff  is  the  Owner  of  the 
endangered  Property,  the  Emphjtcuta,  or  the  Usu- 
fructuary. 

VIII.  Obligations  arising  out  of  x\cts  causing  common  (Miga- 
Public  Danger.     Of  this  kind  three  require  ,to  be  men-  ing  froni' 
tioned,  namely,  the  Efusuni  ct  Dejcctuiii,  the  Positum  voh-im". 
et  Siispensuiii,  and  the  keeping  of  dangerous  animals.  J^^jlj^jg^. 
The  Law  ordains  that  he  who  keeps  wild  animals  near 
a  public  thoroughfare,  so  that  persons  who  pass  by  do  or 
may  sustain  a  damage,  is  liable,  if  human  beings  have 
perished,  to  be  sued  for  the  sum  of  two  hundred  Aurei;  if 
only  wounded  by  the  animals,  an  arbitrary  penalty  must 
be  paid.    In  the  case  of  damage  to  Property  the  twofold 
value  may  be  claimed.  An  Actio  popular  is  for  ten  Solidi 
is  given  against  any  one  who  suspends,  or  places  any- 
thing over  a  public  thoroughfare,  calculated  to  produce 
danger  (Positum  rel  suspensum  liahetj.     He  who  has 
sustained  damage  to  his  person  or  his  Property  by  the 
throwing   or  pouring   of  anything   from  a   house  or 
room  into  a  public  place,  may  sue  the  Owner  of  the 
House,  or  of  the  Koom,  by  the  Actio  de  eff'usis  ct  dc- 
jcctis  for  compensatory  Damages.    The  inmate  has  his 
redress  asainst  the  wron^f-doer. 
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Section  LIIL — liCiiiauiimj  miscellaneous  cases  of 
Ohligations. 

Voii  Vaugerow,  ss.  707 — 710. 

Aruclts,  ss.  340—348. 

Puchta,  ss.  310—318. 

Gluck  XI.,  107,  412;  XXIL,  108,  1G3  et  seq. 

Dig.  ad  exhibeudum  (10,  4). 

Cod.  ''  (3,  42). 

Dig.  de  edeudo  (2,  13). 

Cod.         "  (2,  1). 

Dig.  detestibus  (22,  5). 

Cod.         "  (4,  20). 

Dig.  de  religiosis  et  sumtibus  fuuerum,  etc.  (11,  7.) 

Unjustifi-    1.  Liability  to  refund  uninstitiablc   Gain.     He  who 

able  gain.  . 

obtains  pecuniary  benefit  from  the  means  of  another 
without  lawful  reason  renders  himself  liable  to  a  Claim 
for  Restitution.  In  this  case  the  Transfer  of  the  Pro- 
perty is  always  presumed.  It  is,  however,  only  in  this 
instance  that  the  Condictio,  of  which  mention  will  be 
made  in  this  paragraph,  is  permissible.  As  far  as 
a  man's  own  Property  is  concerned,  the  Condictio  is 
only  allowed  in  case  of  Fiuium  or  Theft.  The  absence 
of  a  lawful  reason  may  be  either  present,  or  past; 
or  it  may  lie  in  the  illegal  or  immoral  character  of 
the  Acquisition.  If,  on  account  of  a  Causa  futura 
honesta,  something  has  been  handed  over  to  be  held  in 
Ownership,*  and  the  object  contemplated  has  not  been 
attained  in  consequence  of  Casus  or  Culpa,  the  Co)i- 
dictio  causa  data  causa  nan  sccuta  lies,  for  whatever 
the  recipient  has  obtained,  that  is,  for  what  he  still 

*  But  not  on  the  ground  of  any  relationship  of  indebtedness ;   for  here 
the  sohcndi  causi  is  not  given  oh  cccusam  futuram,  but  ob  causam  praeteritam. 
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possesses,  iucludiug  both  Fruits  and  Accessions.  The 
appHcation  of  the  Condidio  to  innominate  Con- 
tracts (Coiitracta  iiuiominata)  has  fallen  into  disuse  at 
the  present  time.  But  it  still  occurs  occasionally,  as  in 
a  Donatio  suh  modu,  in  a  Dos praenumerata,  in  the  Con- 
ditionis  imnlcndac  causa,  and  in  other  instances.     When  I'aymeiits 

111 3. lie  111 

a  Debt  has  been  paid  under  excusable  error,  the  Payer  Error. 
and  his  Heirs  have  the  Condidio  indchiti,  to  the  extent 
that  the  recipient  has  been  benefited.  When,  how- 
ever, the  recipient  takes  in  bad  faith,  the  Condidio  in- 
dehiti  is  inapplicable,  and  the  Condidio  furtiva  lies.  But 
an  Indchitiun  exists  when,  in  the  case  of  a  non-existing 
or  an  undetermined  or  satisfied  Obligation,.  Payment 
has  been  made,  even  if  it  has  been  made  by  means  of 
another  Thing  than  the  Thing  due,*  or  to  another 
Person  than  the  lawful  Creditor.  The  Plaintiff  must 
prove  the  Indchituni  and  his  error.  This  rule,  how- 
ever, does  not  apply  to  Impiihercs,  Minors,  or  Women. 
When  the  Defendant  denies  the  receipt,  the  order  of 
the  Court  burdens  the  Plaintiff  with  the  proof  of  Pay- 
ment, whilst  the  Defendant  is  burdened  with  the  proof 
of  indebtedness.  The  Condidio  is  employed  to  obtain 
the  Restitution  of  that  which  is  still  in  the  Possession 
of  the  Defendant  at  the  time  of  the  Litis  contestatio. 
What  exists  in  kind  must  be  returned  ;  for  that  which 
no  longer  exists,  a  Surrogate,  or  something  as  a  sub- 
stitute for  the  Thing,  may  be  demanded ;  and  if  the 
party  sued  has  nothing,  he  is  discharged.  The  rule  that 
the  party  sued  must  make  return  in  qiuuituni  locupldior 
fadus  est,  is  applicable  to  Fungibles.    If  he  nevertheless 

*  For  example,   it  is  believed  that  cue  is  indebted  in  Sjiccics,   wliilst  it 
was  only  in  Genera,  etc. 
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proves  that  lie  has  not  been  benefited,  he  is  discharged. 
The  Coil-    When  a  i3artv  has  received  sometliinf?,  oh  rem  iiUimuii, 

dictio  ob  1  1      ,>      1  .  •    .  -7 

tv,rper,i      which  mvolvcs  oiilj  lor  hnn  as  the  recipient  a  tarpitudu, 
the  Condlctio  oh  turpeiii  causaiit  hes.     It  may  be  that 
the  Thing  has  been  given  to  deter  him  from  committing 
an  act  ah-eady  forbidden,  or  to  induce  him  to  perform 
that  which  he  is  ah-eady  bound  by  an  ObHgation  to 
perform.    When  the  turpitiido  on  the  part  of  the  Donor 
and  on  that  of  the  Donee  concm-,  the  maxim  apphes, 
"  Possessor  potior  liaherl  dehet."     The  Coudictio  is  also 
excluded  when  the  Donor  only  is  chargeable  with  tur- 
pitudo;  as,  for  example,  in  the  case  of  a  Gift  to  a 
strumpet. 
The  c'oji-        When  a  Person  has  derived    a   pecuniary  benefit 
jmtacausa  by  the  performance  of  a  forbidden  act,  for  example, 
by   a    Promise    extorted    by   violence,    the    Coudictio 
iiLJusta  causa  lies.     When  a  Person  takes  or  receives 
Goods,    which    al)    initio   he    had    no    Right    to   re- 
tain ;   or  the  Right  to  which  has  subsequently  become 
extinct ;    in  such   a  case,  unless  some  other  Action 
The  Co)i-    lies,  the  Coudictio  sine  causa  is  given  to  him  for  the 
micsl^^"^    Restitution  of  the  Thing,  with  the  Fruits  and  Acces- 
sions.    For  example,  when,  as  the  result  of  a  forbidden 
transaction,  something  has  been  paid ;  when  something 
has  been  given  for  a  legally  impossible  object,  as  for 
instance,  Things  as  marriage  Gifts,  where  the  Marriage 
was  not  permissible;  when  Payment  has  been  made 
by  a  Person  who  has  no  power  of  Alienation;  when  a 
Gift  has  been  revoked  on  account  of  ingratitude ;  when 
a  Marriage  does  not  take  place,  in  regard  to  the  bridal 
Gifts;  when  Compensation  is  made  for  a  Thing  which, 
however,    is   subsequently   recovered,    etc.      But   the 
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Coiulictio  not  only  lies  in  those  cases  where  a  party 
has  given  his  Property  ;  hut  generally  where  non  ex 
justa  causa  something  has  passed  from  the  Estate  of 
one  Person  to  the  Estate  of  another,  and  the  other  has 
thereby  been  inequitably  enriched.  Such,  for  example, 
is  the  case  if  my  Property  is  held  by  a  Boncu  field  pos- 
sessor, and  he  alienates.  The  Coiulictio,  however,  is 
only  available  when  the  Property  has  suffered  a  tran- 
sition, as  for  instance  by  consumption ;  or,  in  other 
words,  when  it  is  impossible  that  it  can  be  sued  for  by 
the  Viiidicatio. 

2.  Liability  to  produce  Moveable  Property.  He  who  The  Actio 
possesses  a  Moveable  Thing,  in  the  inspection  of  which  bendum. 
another  Person  has  a  pecuniary  interest,  on  account  of 
a  Real  or  Personal  Claim,  is  bound  to  exhibit  or  pro- 
duce the  Thing  if  required.  Between  these  two  Persons 
there  is  said  to  exist  a  legal  Obligation.  This  Obli- 
gation is  rendered  valid  by  the  Actio  ad  cxhihcndiun. 
The  Plaintiff  must  prove  his  amount  of  interest,  that 
is,  he  must  show  upon  what  he  founds  his  Claim  for 
inspection.  For  this  purpose  a  summary  proceeding  is 
provided.  After  production,  the  Plaintiff  prosecutes 
his  Claim  according  as  it  is  either  a  Personal  Right  or  a 
RealRight,  by  a  Personal  Action,  or  by  an  Action  in  rem, 
as  the  case  may  be.    Thus  the  Actio  ad  cxhibendum  aids  ^^^^i^^^  of 

^  ^  ,  ...         this  Actio. 

as  preparatory  to  another  Action.  Either  the  exhibition 
is  asked  for  in  order  to  establish  a  certainty  as  to  the 
identity  and  quality  of  a  particular  Thing  ;  or  for  the 
purpose  of  the  severance  of  the  Thing  from  that  with 
which  it  is  united;  or  that  something  may  be  known 
in  order  that  the  Right  of  Election  may  be  exercised. 
Separation  can  only  take  place  when  it  is  physically 
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Kemedies 
Avheii  the 
Actio  ad 
exJiiben- 
dum  fails. 


I  liter  dic- 
tum dc 
glandc  kg- 
cnda. 


Intcrdic- 
1 11771  dc 
thcsani-o. 


Iiitcrdic- 
tiaii  dc 
(crhoi'ibus 
cacdcndis. 


Alimonv. 


Sepulture. 


possible.  It  is  of  juridical  importance,  because  with- 
out separation  the  Vindication  would  be  impossible. 
The  Action  is  not  preparatory  when  the  Defendant 
does  not  dispute  the  Right  of  the  Plaintift*,  nor  claim 
any  Right  himself,  nor  when  the  Defendant  dolo  desiit 
possidcre,  and  is  condemned  in  the  amount  of  the 
Plaintiff's  interest.  The  reason  is  obvious  :  the 
Plaintiff*  has  obtained  his  object.  When,  on  account 
of  defective  pecuniary  interest,  the  Actio  ad  cxhihendum 
cannot  take  effect,  other  Remedies  are  given  in  order 
to  afford  relief;  the  Interdict  a  dc  liber  is  exJiihendis ;  dc 
uxorc  cxliihenda ;  dc  tahidis  exliihendis.  The  Liability 
to  give  up  documents  resembles  the  foregoing;  this, 
however,  is  treated  of  in  the  Law  of  Evidence. 

3.  Liability  to  allow  the  Removal  of  Things.  To 
this  belong:  a.  The  Liability  of  an  Owner  of  a  piece  of 
land  to  permit  another  to  gather  day  by  day  the 
Fruits  that  have  fallen  into  his  ground,  Iiiterdictum  dc 
glaiide  legenda;  b.  The  Liability  of  the  Owner  of  a 
piece  of  land  to  allow  Property  that  has  become  buried 
in  his  ground  to  be  removed,  Iiiterdictum  dc  thcsauro. 
c.  The  Liability  of  the  Owner  of  a  piece  of  land  to  allow 
his  neighbour  to  lop  off  the  branches  of  trees  over- 
hanging his  neighbour's  land,  unless  the  Owner  himself 
lops  them  off,  Interdictum  dc  arboribus  caedeudis. 

4.  Liability  for  Alimony.  Parents  and  Orandparents 
must  support  their  recognised  helpless  Children  and 
Grandchildren;  whilst  Children  must,  in  their  turn,  pro- 
vide for  their  helpless  Parents  and  Grandparents  to 
the  extent  of  their  ability.  Likewise,  the  Father  of  an 
illegitimate  Child  is  liable  for  its  maintenance. 

5.  Liability  for  Sepulture.     The   following  Persons 
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are  liable:  a.  The  Heir;  h.  The  Patrr  fa)iiilias,  and  the 
Husband  and  Wife ;  c.  Those  who  take  the  Dos 
concurrently  with  the  Heir.  He  who  attends  to  a 
funeral  without  being  compelled  to  do  so  has  the  Actio 
funeraria  for  Compensation  against  the  party  upon 
whom  the  law  has  imposed  the  duty. 

Section  LIV. — Of  the  Securinri  of  an  Ohligatioii  Inj 
(ruarantii  or  Bail. 

Von  Vangerow,  ss.  577 — 581. 

Arndts,  ss.  349—363. 

Pucbta,  ss.  402—410. 

Gluck,  XIII.,  398;  XIV.,  433;  XV.,  1. 

Instit,  de  fidejussoribus  (3,  20). 

Dig.  de  fidejussoribus  et  mandatoribus  (4G,  1). 

Cod.  "  "  "         "  (8,  41). 

Gai.  Comm.  III.,  s.  115  et  seq. 

Dig.  de  pecunia  constitiita  flS,  5). 

Cod.  de  constituta  pecunia  (4,  18). 

Dig.  mandati  vel  contra  (17,  1). 

Cod.  mandati  (4,  35). 

Dig.  ad  SC.  Vellejanum  (IG,  1). 

Cod.  "    "  "  (4,  29). 

Generally  speaking,  the  Promise  to  answer  for  the  intcrcessio. 
Debt  of  another  is  expressed  by  the  term  ^'Intercessio." 
By  this  is  understood  the  undertaking  of  another's 
Obligation  by  means  of  a  Legal  Transaction  with  the 
Creditor.  The  Cash  Payment  of  the  Debt  of  another, 
however,  does  not  constitute  an  Intcrcessio.  Nor  is 
it  an  Intcrcessio  when  any  one  makes  himself  respon- 
sible for  the  risk  of  any  undertaking.  Again,  there  is 
no  Intcrcessio  when  any  one  makes  Aditio,  or  Entrance 
upon   an    Inheritance.      Intcrcessio   is   divisible    into 
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iidercessio  privative  and  aumdativc.     It  is  i3rivative  when  the  party 

is  priva-       _  ^  '■  j.        .. 

tive  or  cu-  interceding  takes  the  place  of  the  Debtor.  This  occurs 
in  the  case  of  the  Expromissio,  of  which  mention  has 
been  ah'eady  made ;   and  in  what  is  denominated  as 

interveii-    Intervention,  that  is,  the  undertaking  of  another  Debt, 

tion.  which  would  have  been  contracted  without  any  inter- 
vention of  a  third  party  (Tacita  intercessio).  This  is, 
indeed,  the  only  instance  of  Intercessio  without  a  pre- 
existing Obligation. 

Cumuia-  Intercessio  is  cumulative  when  the  party  interceding 
""'  promises:  a.  To  be  answerable  as  principal  Debtor  (in 


cessto. 


or  ]5ail 


soUclum);  or  h.  To  be  answerable  with  the  Debtor  fz'^i  sub- 
sidium).  Collateral  Liabilities  incurred  together  with 
the  Debtor  are  found  in  the  creation  of  a  Mortgage,  in 
the  case  of  the  Mandatum  qiudificatum,  and  in  Guar- 
anty or  Bail  (Fidejussio). 
Guaranty  Guaranty  or  Bail,  is  the  Promise  to  become  respon- 
sible for  the  Debt  of  another,  in  the  event  of  the  Debtor 
failing  to  pay  his  Debt  at  the  proper  time.  In  Modern 
Law,  a  mere  Pactum  suffices  to  constitute  a  Bail; 
according  to  the  Roman  Law  in  Justinian's  time,  a 
Stipulation  also  was  required.  As  the  Stipulation  is 
now  unfortunately,  as  Von  Vangerow  thinks,  in  disuse, 
there  is  no  difference  between  the  Fidejussio  and  the 
Constitntnm  debit i  alien i.  The  party  guaranteeing  the 
Guarantor,  is  termed  the  Second  Guarantor ;  and 
the  party  guaranteeing  the  Guarantor  against  loss  by 
default  of  the  Debtor,  the  Collateral  Guarantor;  the 
general  term  for  both  is  Fidejussor  succedaneus.  Guaranty 
is  allowable  in  all  Obligations,  both  civil  and  natural. 
But  the  Guarantor  cannot  bind   himself  to  another 
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object/''  than  that  which  affects  the  piincipal  ObHga- 
tion;  nor  to  a  greater  amount;  nor  can  he  place  himself 
under  more  onerous  Conditions;  but  he  may  place  him- 
self under  less  onerous  ones,  f  Any  collateral  Security 
given  in  violation  of  these  principles  is  void;  except, 
indeed,  in  the  case  of  the  guaranteeing  of  a  greater 
amount,  when  the  Surety  shall  be  responsible  for  the 
amount  of  the  Debt. 

A  Guaranty  operates  as  follows :  That  the  Guar-  Effect  of  a 
antor  shall  be  answerable  in  the  same  manner  as  the  '"^''^"  ^ 
Debtor,  unless  it  has  been  by  Contract  otherwise  agreed. 
Whether  he  is  liable  for  any  Accessions,  or  answerable 
for  conventional  penalties,  must  depend  upon  the 
circumstances  of  each  particular  case.  On  the  other 
hand,  it  is  certain  that  the  Guarantor  is  no  longer 
liable  when  the  Creditor  by  his  own  fault  fails  to  obtain 
the  satisfaction  of  his  Debt.  For  example,  if  he  lose  it 
through  negligence.  To  this  category  also  belongs  the 
inconsiderate  prolongation  of  the  time  of  performance. 

The  Pleas  which  the  Debtor  may  use  against  the  The  same 
Creditor  are  also  available  to  the  Surety;  unless  he  has  beTiLT^'^ 
renounced  them,  or  employed  the  Intercessio  for  the  jcStor 
very  object  of  securing  the  Creditor  against   them  :  '^^^'^_ 
or   the   Pleas   must   be   purely  personal,    as    in    the 
Exceptio  competentiie  and  the  Pactum  de.  iioii  petcndo. 
The  Guarantor  has  also   Pleas   peculiar  to  himself; 
namely,    he   has:    a.  The  Beneficium   excussionis  sive 

*  If  the  principal  Obligation  is  simplex;  and  the  accessory  one  alternative; 
the  Guaranty  is  void.     It  is,  however,  otherwise  in  the  opposite  case. 

t  More  rigorous,  for  example,  than  the  principal  Obligation  would  be  the 
accessory  Obligation,  should  in  the  first  instance  the  Debtor,  in  the  second 
the  Creditor,  have  the  election.  Most  frequently  it  can  only  be  subsequently 
ascertained  whether  a  cavsn  diirior  exist.';  or  not. 
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ordinis;  that  is,  lie  may  demand  that  the  Creditor  shall 
in  the  first  instance  proceed  against  the  principal 
Debtor.*  This  Beneficium  may  be  renounced  before- 
hand, or  it  may  be  tacitly  renounced  by  the  declaration 
that  a  party  makes  himself  the  principal  Debtor ;  for 
example,  in  answer  to  the  Plea  of  the  In  integrum  resti- 
TheEights  tiitio  of  the  Minor.     The  Guarantor  has :  h.  The  Bene- 

ot'  the  .  , .    .   .       .  .  7  •    •  TT     7    •       •  \ 

Gna,Yiintov.ficmm  divisioms  ( ex  re.'^cripto  dtvi  Hadnani);  that  is  to 
say,  the  Co-surety  may  claim  division  of  the  Claim,  j 
He  has  also :  c.  The  Beneficium  cedendarum  actionum, 
by  which,  before  Payment,  he  may  demand  from  the 
Creditor  the  Assignment  of  his  Right.  The  Surety  who 
has  made  Payment  has  three  legal  Remedies  for  the 
Recovery  from  the  principal  Debtor.  If  he  have  made 
Intercessio  in  consequence  of  a  Mandate,  he  may  insti- 
tute the  Actio  mandati  contmria.  When  he  has  inter- 
ceded without  a  Mandate  and  has  not  availed  himself 
of  the  Beneficium  cedendarum  actionum,  he  may,  never- 
theless, always  institute  the  Actio  negotiorwn  gestorum 

As  against  contvaria.     As  against  his  Co-sureties,  the  Guarantor 

ties.  "^"^     has  only  a  Right  of  Recovery  when  he  himself  takes 
the  Assignment  of  the  Creditor's  Claim. 

Women         The  rulo  that  all  who  have  the  Capacity  to  alienate 

protected  ,  r^         i  •  ^  j  •  •       j  i 

bythe^.c.  may  become  Sureties,  has  an  exception  m  the  case 

mu'u''     of  Women.      This,  however,  only  appHes   in  actual 

Intercession.     The  Senatus-Consultwn  VeUejanum  has 

made    the    Intercession   of  Women   invahd    to    this 

extent,  that  the  Woman  who  has  made  Intercession 

*  By  virtue  of  this  Beneficium,  every  Debtor  is  converted  into  afidcjusso)' 
indcmnitafis ;  that  is  to  say,  the  Guarantor  of  that  wliich  the  Creditor  cannot 
obtain  from  the  Debtor. 

t  The  Guarantors  may  also  renounce  this,  but  the  Sureties  of  a  Guardian 
are  never  allowed  to  do  so. 
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on  being  sued  for  Payment  may  not  only  plead  the 
Senatus-Consultiun    Vellejaiium,    but    may   recover   by 
means  of  the  Conclictio  iiulebiti  what  she  has  paid  in 
Error.     The  Heirs  also,  and  those  who  at  her  request 
have  interceded,  may  raise  the  same  Plea.     When  the  Right  of 
Exceptio  is  taken  advantage  of,  what,  it  may  be  asked,  Sr  StS^" 
remains  to  the  Creditor  ?      In  the  case  of  jmvative  J^^^f^^'^^. 
Intercession,  his  original  Eight  of  Action  against  the  ^""^  ^^^ 
Debtor  revives ;  m  the  case  of  the  Tacita  interventio  the  pleaded. 
Eight  of  Action  is  given  to  him,  which  he  would  have 
had  without  the  Intervention  of  the  Woman.      But 
some  exceptional  cases  exist  in  which  a  Woman  may 
intervene  in  spite  of  the  Senatus-Considtuin.      Such 
cases  are: 

1.  When  the  Intercession  was  made  animo  donancli. 

2.  When  the  Woman  has  been  induced  to  make  it 
by  Loan. 

3.  When  the  Woman  acts  deceitfully. 

4.  When  the  Creditor  is  under  an  excusable  Error 
in  respect  of  the  Intercession. 

5.  When  the  Creditor  is  a  Minor,  and  the  Debtor 
insolvent, 

6.  When,  after  the  expiration  of  two  years,  the 
Woman  again  intervenes  for  the  same  Debt. 

7.  Wlien  the  Intercession  is  made  in  respect  of  a 
Dos. 

8.  When  the  Mother  or  Grandmother,  upon  enter- 
ing upon  the  Guardianship  of  a  Child  or  Grandchild, 
has  renounced  the  Beneficium  Senatus-Considti. 

9.  When  the  Woman  undertakes  the  Suit  of  the 
Person  who  has  the  Eight  of  Eecovery  against  her. 

10.  When  the  Woman  intercedes  as  a  trader. 

2e 
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But  even  in  these  instances  the  Intercession  is  void, 
unless  done  by  some  pubhc  Instrument;  that  is,  the 
Woman  has  always  the  Exceptio  Scnatus-Gonsidti  Velle- 
jani  allowed  her.  In  the  Code,  Justinian  says:  "  Ne 
autem  mulieres  perperam  sese  pro  aliis  interponant, 
sancimus,  non  aliter  eas  in  tali  contractu  posse  pro 
aliis  se  obligare,  nisi  iiistrumento  pnhlice  confecto  et  a 
trihus  testibiis  suhsignato  accipiant  homines  a  muliere 
pro  aliis  confessionem  etc.  Sin  extra  autem  eandem 
observationem  mulieres  susceperint  intercedentes,  pro 
nihilo  habeatur  hujusmodi  scriptura  vel  sine  scriptis 
obligatio,  tanquam  nee  confecta,  nee  penitus  scripta, 
etc."* 

But  to  this  rule  there  are  exceptions : 

1.  When  a  Loan  has  been  made. 

2.  Where  Intercession  has  been  made  animo  donandi. 
That  is  when  the  interceding  Woman  intends,  from  the 
very  commencement  of  the  transaction,  by  becoming 
responsible  for  the  Debt  of  another  to  give  expression 
to  an  act  of  pure  liberality. 

3.  When  a  Woman  has  interceded  as  a  trader. 

The  Inter-      The  Ordinance,  that   every  Intercession  of  a  Wife 

ccssio  of  tl 

Wife  for  for  lior  Husbaud  shall  be  void,  emanated  also  from 
baud  is^  Justinian.  To  this  Rule  there  are  only  two  exceptions : 
invalid.  "i^^  jj^  cases  of  Renunciation  on  Oath. 

2.  Whenever  the  Creditor  proves  quia  pecuniae  in 
propriam  ipsius  imdieris  utilitatem  expensae  sunt. 

The  last  exception  rests  upon  a  Novel  of  Jus- 
tinian, now  cited  as  the  Authentica  si  qua  mulier.\ 
If,  for  example,  a  man  has  obtained  a  Loan  for  the 

*  1.  23,  s.  2,  Cod.  ad  ,S'.  C.  Vdlcjanum  (4,  29). 
+  Nov.  134,  c.  8. 
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repair  of  a  house,  and  a  Woman  becomes  security  for  the 
Loan,  her  Intercession,  notwithstanding  the  Seiiatus- 
Co)isultum,  is  Tahd;  if  it  can  be  shown  that  the  money 
borrowed  has  been  spent  upon  her  house,  or  appHed 
to  cancel  her  Debt.  A  further  modification  of  the  strict 
rule  has  been  introduced  by  the  Canon  Law.  If  a 
Woman  choose  to  bind  herself,  even  for  her  Husband, 
by  Oath,  it  is  deemed  a  transaction  of  so  solemn  a 
nature  as  entirely  to  overrule  the  more  ancient  Law  in 
regard  to  her  Intercession.  In  conclusion,  when  a 
question  arises  as  to  the  Intercession  of  a  Woman,  the 
first  enquiry  to  be  made  is.  Has  the  Woman  interceded 
for  her  Husband '?  If  so,  the  general  rule  of  Law"  is 
that  her  intercession  is  void  ah  initio,  nihil  actum  est. 
If  it  be  not  for  her  Husband,  the  question  is,  Is  there  a 
public  document  made  before  three  Witnesses  ?  By  the 
Prussian  Code,  however,  the  older  and  Eoman  Law  is 
considerably  modified.  Any  Person  now,  without 
regard  to  sex,  who  has  the  free  disposition  of  Property, 
may  become  liable  for  the  Obligation  of  another.* 

*   Confer.  Pieuss.,  Landrecht  1,  14,  s.  221-226. 
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Bona,  wlien  an  estate  is  va- 
cantia, .  .  .55,  296 
adventicia,  .  .  .130 
castrensia,  .  .  .130 
quasi  caslreusiii,  .  .130 
materna,  .         .         .130 

ereptorium,      .         .         .     297 
fidei  actiones,  ...       86 
BoNUJi  adventicium  irregulare,  .     131 
BoxoRUM  possessio  contra  tabu- 
las,      ....     227,  240 
BoNORUM  universitas,         .         .       54 
rr         cura,     ....     363 
ti         curator,         .         .         .363 
II        omnium  procurator,      .       72 
II         possessor,      .         .         .     203 
II        possessio,      .         .         .206 
11        possessio,  acquisition  of,    254 
It  II        secundum,  aut 

contra  tabulas, 
aut  ab  intfcstato,  207 
II  II         unde  vir  et  uxor,  214 

II  II         ex   edicto  Car- 

bouiano,      267,364 

II  M         furiosi  nomine,     268 

Breviarium  Alaricianum,  .         5 

Brothers  inherit  adoptatus,       .     213 

Building,  improvements  in, 

secured  by  Mortgage,  .     191 

Business,  management,  ex  officio,  364 


Calumnia,         .... 
Canon  Law  at  the  Universities, 

II         relationship  of  collaterals, 
C'arboni.\num  edictum, 

II  II         in  delations, 

II         II         bonorum  possessio 
by,  . 
Carlovingians, 

Castrensia  vel  quasi,  definition  of, 
Castratus,        .... 
Cato,  nile  of,     . 
Cautio  de  non  amplius  turbando, 

II       legatorum   servandorum 
causa, 

II         indiscreta,     . 
Cautiones,        .... 

11         Muciana, 

II         de  demoliendo, 

II         damni  infecti, 
"Cessante  legis  ration e,  lex  ijisa 
cessat,"       .... 
Child,  rights  of  acknowledgment, 


385 
10 
52 

257 


267 
3 

131 
51 
78 

181 

229 
327 
83 
227 
381 
392 

33 
127 


Child  cannot  institute  actio  doli 

against  parents,   . 
Children  of  concubines,    . 
II        legitimate,    . 
II         right  to  legal  Mortgage, 
Civil  Law,  historical  sketch  of, 
II       II      proscribed  in  France, 
II    process, 
CiVITATES,  .... 

Classes,  five  entitled  to  succes- 
sion, .         .214, 
11         what  principles  apply, 
Code  of  Alaric  II.,    . 

Alexander  L  Russia, 
Lothar, 
ISTapoleon,     . 
Spain  (not  complete), 
Theodoric  II., 

II  adopted  by 

Alaric  II., 
Russia, 
Utinensis,     . 
Codicil,  definition  &f, 

II         distinguished  from  Tes- 
tament, 
CoDiGO  de  Commercio, 
Codigos  Espanoles,     . 
Cognate, 

Cognation,  definition  of,  . 
Coercion,  either  vis  compulsiva 

or  vis  absoluta,    . 
Collaterals,  relationship  of, 
II         entitled  to  succession, 
Collation,  liability  for,     . 
n         who  may  demand, 
11         things  brought  into, 
II         must  be  in  kind  or  value, 
Collation  of  Creditors,     . 
Compensation,  definition,  kinds 
of,     .         .         .         . 
II         omission  of. 
Comprehension  of  Laws,  . 
Compromise, 
Commodatum,    .        .        .     323, 
CoMMODUM  ejus  esse  debet  cujus 

periculum, 
CoMMUNio,  definition  of,    . 

II         pro  indiviso,  pro  diviso, 
II         what  Obligations    arise 
out  of,       . 
Community  of  Goods, 

II         by  Code  Napoleon, 
II         by  Law  in  Holland  and 
Germany, 
C'oncubin.\ge,    .    "    . 
Concurrence,  kinds  of,     . 
II        cumulative, 
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115 

115 

190 

2 

6 

84 

54 

215 
215 

5 
10 

3 


3 

10 
4 

277 

277 


211 
53 

67 
52 
215 
262 
263 
263 
264 
320 

349 

350 

33 

.368 
357 

339 
261 
261 

377 
116 
117 

117 

115 

89 

89 
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I 
Concurrence,  elective. 

>A(iR 

89 

Culpa,  measure  of,     . 

page 
328 

CoNCUiisuM    causaruiu   lucrativ- 

11         lata,  levis,    . 

335 

anun,         .         .     285, 

350 

II         definition  of, 

335 

CoNDiCTio  ex  niutuo. 

354 

II         liability  for, 

336 

II         ob  turpem  causam,     386, 

398 

11         burden  of  proof. 

336 

II         injustie  causae, 

398 

CURA, 

49,  138 

II         sine  causa,    . 

398 

II         bonorum, 

363 

furti,    .         .         .      380, 

381 

Curator,  powers  of, 

49 

II         causa  data,    causa   uou 

II         functions  of, 

139 

secuta, 

323 

11         appointment  of, 

140 

Conditio,  existit,  deficit,  . 

74 

11         bonorum, 

363 

n         impossibiles,  turpus,  tacita, 

II         ventris  nomini, 

364 

perplexa,  pseudo, 

75 

CUSTODIA, 

172 

11         potestiva,  non  faciendi, 

227 

Customary  Law, 

28 

Conditions,  Days  and  Modes,  73, 

227 

II         its  reasonableness. 

28 

II         various   kiuds  :  speudo, 

II        how  proved, 

29 

negativa,  afiirmativa, 

suspensiva,    resolu- 

tiva,          .         .         73,  75 

D'Aguesseau  on  Roman  Influ 

II         of  a  Testament, 

225 

ence. 

2 

II         not  to  Marry, 

226 

Damages,  defendant  liable  for. 

166 

II         affecting  the  institution 

II          dirterent  kinds  of. 

382 

of  an  lieir, 

226 

Damxltm  injuria  datum, 

381 

fulfilled, 

227 

II         diflerent  kinds,     . 

382 

Confession,      .... 

93 

11         emergens  (note,  p.  69), 

302 

Conflict  of  Laws,     . 

36 

11         infectum. 

.     393 

11         II     in  personal  questions. 

36 

II         prffiteritum. 

393 

II         11     in  Real  Rights, 

37 

Dare,  facere,  et  pracstare,  dis- 

11        11     statuta  mixta, . 

37 

tinguished. 

302 

11         II     in  Sjiain, 

8 

Death,  presumption  of,     . 

45 

Confusion,        .        .      164,  259, 

350 

Debilitas, 

51 

CoNFUsio,  when  it  takes  place, 

350 

Debtor  and  Creditor  in  an  Obli 

CONSANGUINEI, 

52 

gation. 

301 

Consent,  tacit  and  express, 

69 

Debitor  cessus,  as  to  Assignee 

342 

CoNSTiTUTio  personalis,     .         35,  61 

II             11           II       Assignor 

343 

CoNSTiTUTtJM  possessorium, 

107 

Deceit,     .... 

384 

CONSTITUTUM 

325 

Declaration  and  Intention,  im 

11         debiti  alieui. 

326 

portauce  of  (note). 

70 

"  CoNSUETUDO  non  immerito  pro 

Decreta, 

.      30 

lege  censetur"  (note  t)) 

28 

Decretales,      . 

21 

Consumable  Things, 

58 

Decretalium,  Liber  sextus. 

21 

Contractus  clamlicantes, 

312 

Decretum  Gratiani,  . 

21 

II         festimatorius. 

355 

Delation, 

250 

Contracta  nominata. 

323 

11        dissolution  of, 

257 

Contracts  (see  Obligations). 

11         successive,    . 

258 

II         nominate  and  innominate 

323 

Delay  (see  Mora), 

Contumelia,     .... 

388 

Delegatio, 

345 

CoNVENTio  in  manum, 

115 

Delict,  consequences  of,    . 

328 

Conversion,      .... 

77 

Demosthenes'      definition      o 

M         requisites  of  (note), 

78 

nomos,         .         .         .         . 

42 

Corpus  Juris  Canonici, 

21 

Denial,  effect  of, 

338 

11           II      Civilis, 

20 

Deposit,   .... 

323 

II           II      Rossise, 

11 

II         kinds  of 

360 

Coutumier  Grand,  de  Charles  VI. 

,     y 

II         distinguished     iVom 

I 

"Cui   recte   solvitur,    is  etiam 

Mutuum,  . 

360 

no vare  potest, "    . 

346 

Depository,  liability  of,    . 

360 

CUJACIUS,            .... 

6 

Depositum  irregulare,  miserabih 

\    360 
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Detention, 

Dies  legati  cedit  et  venit,  . 

II        veniens  et  cedens,  distin- 
guished,   .         .       76, 
II         a  quo  aut  ad  quem,      76, 
II         intercalata,  . 
DiLiGENTiA  in  concreto,     . 
DiLUCiDA  intervella, 
Discount,  .... 

Disinherison  by  Parents, 
II         by  Descendants,   . 
Distractio,  effects  of, 

II         may    be    restricted    by 
Agreement, 
Distrahendi  jus, 

II        pactum  de  non,     . 
Divisible  things. 
Divorce,     penalties    on    guilty 
party,  .... 

Dolus,  definition, 

Dolus, 

II         measure  of,  . 

11         burden  of  proof  of, 

DOMAT, 

Domicile,  voluntary  and  neces- 
sary,  ..... 
DoMiNii  impetratio,  . 
Dominium    revocabile    ex   nunc 

et  ex  tunc, 
DUMOULIN,  .... 

Donatio    mortis    causa    is     an 
Agreement,     . 
II         definition  of, 
II         points   of  resemblance 

with  Legacies, 
II         propter  nuptias,     . 
M         remuneratoria, 
M         inter  vivos  mortis  causa, 
11         inter  vivos  not  included 
in    legitimate     por- 
tion, 
Donations,  kinds  of, 

11         perfecta  or  imperfecta, 

II         when  void,   . 

II         void  between  Husband 

and  Wife, 
11         sub  modo,     . 
Donationes    mortis    causa    re- 
semble legacies, 
Droit  contumier, 
II         ecrit,    . 
Dos,  receptitia,  adventitia, 
11         profectitia,   . 
11         Husband's    rights    for 

necessary  outlays, 
II         nature  of, 
II        how  created. 
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51 

194 
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65 
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Dos,  different  kinds  of,       .         .     119 
11         alienation  and  vindica- 
tion of,      .         .         .     120 
n         Husband's  right  to,       .     190 
■  1         AVit'e's  right  to,     .  .      190 

11         Heir's  right  to,      .         .     190 
II         Wife's   right   to    mort- 
gage of,     .         .         .190 
11         Husband's  right  to  pro- 
mised,      .         .  .190 
DoTALiA  pacta,          .         .         .123 
Dotal  system,            .         .         .117 
11         fruits,  .         .         .         .122 


Earnest  money,  .  .  .  325 
Ecclesiastical  Corporations,  .  54 
Edicta, 30 

II  regum  Ijongobardorum,  3 
Emancipation,  definition  of,      .     134 

11         requisites -of,         .         .     134 

II         Justinianea  and  Anasta- 

siana,  '     .         .         .134 

11  Germanica,  .  .  .135 
Emphyteusis,  definition  of,        .     169 

II         nature  and  eifect  of,      .     169 

11  how  terminated,  .  .  169 
Emphyteuta,    church    right   of 

Mortgage  on,  .  .  .191 
Emtio  venditio,   ....     366 

II         spei,     .         .         .         .368 

Emptor, 366 

Entrance  upon   hereditas  may 

be  postponed,    .         .     253 

II         what  constitutes,  .     254 

Epistula  Divi  Hadriani,  .  .314 
E(juiTY,  no  source  of  Law,  .       38 

11  definition  of,  .  .  38 
ESTIMATIO,  .  .  .  .317 

Essentialia  negotii  (see  ISTego- 

tium),  ....  73 
Errantis  nulla  est  voluntas,  68,  70 
Error,  effect  of,         .         .         .67 

II         payments  made  in,        .     397 

11  facti  aut  juris,  .  .  68 
Eviction,  ....     367 

11         how  compensated,         .     367 
requirements  for,        .     367 

II  laesio  enormis,  .  .  368 
Evidence,  rules  of,  ...  92 
Exceptio  metus,  .  .  .67 
ExcEPTio  rei  judieatae,       .         .       94 

II         non  adimpleti  contrac- 
tus, .         .         .312 
Exceptio,          ....       90 

II         competenti;e,         .         .     402 

II         peremtoria  et  dilatoria,        90 


414 


ExcEPTio  doli, 

II         divisionis,     . 

ti        S.  C.  Macedouiani, 

EXPROMISSIO,      . 

ExisTiMATiu,  definition  of, 
Ex  asse  tit  dupondium, 
Executors, 


90, 


dis 


280 


210,  271, 


293, 


Facere,  dare,  et  praestare, 
tinguished. 

Facts,  proof  of, 

Falicidian  fourth,    . 
11         how  computed, 
II         from  wlioni  deducted. 

Family  relationship,  sources  of, 

Father,  rights  of,     . 

Fear, 

Fellowship, 

II         partition  of, 

Feri^, 

FiDEICOMMISSUM, 

11         universal, 
11         definition  of, 

FlDUCIA,     .... 

II         when  discontinued. 
Fiduciary  pact, 

11         Heir  liability  of,   . 
Fiduciarius,  when  liable, 
Fiscus,      .        .        .        .       ; 
Flumina  perennia  et  torrentia. 
Formula  hypothecaria, 
Francorum  Chamavorum  lex, 
Fraud,       ...         67,  69, 

II         vitiates  testament. 
Fraud,  animus  and  particeps, 
Fraus  legis, 
Fructuum  perceptio, 
Fructus  naturales, 

II         civiles, 

II         pendentes,    . 

11         separati, 

II         extantes, 

II         consumpti,  . 

II         percipiendi,  . 
Fruits,  who  has  the  right  to, 

II         kinds  of, 

II         liability  of  Heir  for, 
FuERO  Juzgo  (see  Spain),  . 
Fungible  things,  definition  of, 
Furor,      .... 
Furtum,    .... 

n         definition  of, 

II         manifestum  et  nee  man- 
ifestum,    . 

Gain,  unjustifiable,    . 
Gains,  compilation  of, 
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l-AGE 

,  384 

Gambl 

NG,            .            .            .            . 

327 

314 

Genus 

perire  non  censetur. 

251 

354 

Genus, 

on  obligations. 

349 

345 

German  law,  native. 

21 

46 

11 

private  law, 

22 

229 

11 

now  recipirt. 

22 

236 

Germani,          .... 

52 

Germany,  laws  of,     . 

9 

Gluck, 

commentary  of, 

19 

302 

Good  name,        .... 

47 

92 

Grotius'  definition  of  the  State, 

27 

,  282 

Guar.\ntee,  verbal  or  real. 

83 

280 

11 

necessary  or  by  agree- 

281 

ment, 

83 

113 

Guarantees  (see  Cautiones),  81 

402 

129 

Guardian,  duties  of. 

143 

384 

,1 

superior. 

148 

376 

Guardianship,  superior  court. 

147 

377 

,1 

nature  of, 

135 

78 

n 

persons  incapable  of, 

141 

,275 

,1 

duty  to  accept. 

141 

291 

,1 

a  munus  publicum. 

141 

291 

,1 

excuse,  grounds  for, 

142 

182 

,, 

resignation  of,  grounds 

184 

for. 

142 

183 

,1 

duties  of,      . 

143 

,  294 

,, 

how  terminated,   . 

148 

294 

,, 

restricted  rights  of  alien- 

, 189 

ation. 

144 

57 

II 

administration  bv. 

145 

185 

Habitatio,       .... 

173 

5 

Health,  of,       ...        . 

50 

),  384 

,1 

vitium,  morbus,  et  mor- 

224 

bus  sonticus,     . 

50 

386 

Heirs, 

by  intestacy. 

211 

37 

II 

entrance,      .         .      209 

252 

159 

II 

fraudulently  disclaiming. 

283 

59 

II 

in  definite  shares. 

229 

59 

11 

indignity,  grounds  of,  298 

299 

59 

,1 

legitimate,    . 

208 

59 

II 

liability  for  fruits. 

265 

59 

1, 

necessarei,    . 

209 

59 

,1 

portions  of,  .         .      229, 

230 

384 

,, 

remedies  grantf^d  to. 

266 

174 

,, 

several, 

202 

59 

,, 

sul)stitution  of,     .      232, 

234 

265 

,1 

sui,       .... 

252 

7 

1, 

testamentary  and  intes- 

58 

tate  cannot  concur,    . 

209 

51 

,1 

testamentary. 

208 

380 

II 

time  of  entrance  not  op- 

380 

tional. 

253 

1, 

voluntarii,    . 

252 

380 

Hereditas  jacens,     .         .        54 

204 

1, 

II     juridical  person. 

205 

396 

1, 

and  bonorum  possessio 

5 

amalgamated,    . 

206 

415 


•AGE 

page 

Hereditas  testamentaiia  or  legi- 

Inheritance,  alienation  of. 

268 

tima, 

208 

In  Integrum  restitutio,    . 

95 

«          acquisition  of, 

252 

Injunction  or  prohibition, 

389 

Hiring  and  letting.     (See  Loca- 

Injunctions,  how  divided, 

87 

Tio  conductio), 

368 

In  jure  cessio, 

182 

HoNORATUS,  who  may  be,  . 

274 

Injury,     .        .         .        .381 

387 

Husband  and  Wife,  rights  of,  to 

11         to  person,     . 

387 

iidelity,     . 

116 

II        different  kinds  of. 

388 

11         rights  of,  to  property,  . 

116 

Ipse  tutor  in  rem  suam  fieri  non 

II         community  of  goods. 

116 

potest,         .... 

146 

II         penalty  on  separation,  . 

125 

Institutes  of  Justinian,    . 

20 

11         rights  of,  by  Code  Na- 

Insurances,     .... 

327 

poleon, 

117 

Intention,        .... 

106 

II        dotal  system. 

117 

Intercessii),  kiud.s  of, 

401 

n         entitled  to  intestate  suc- 

II        private,  cumulative, 

402 

cession,     . 

213 

Interdict.s,  itinere,  de  aqua,  de 

II         marriage  settlements,    . 

123 

fonte. 

111 

n         donations  between,  void. 

124 

11         de  libris  ducendis, 

129 

II         no  actio  furti  between, 

124 

11         special  kinds  of,    . 

389 

II         action     re  rum     amota- 

II         de  demoliendi, 

392 

rum,          .         .      125, 

380 

11        uti  possidetis, 

392 

Husband,  right  of,  to  Dos, 

120 

Interdicts,       .... 

86 

II                 II       promised  dos, 

190 

n         affecting  servitudes, 

111 

M         claim  on  dos  for  outlay, 

122 

11         posses.sory,    . 

108 

HVPOTHECA,        .... 

184 

Interdictum  de  glande  legenda. 

400 

II         distinction    between    it 

11         de  thesauro, 

400 

and  pignus, 

185 

II         de  arboribus  caedendis. 

400 

Interdictum  (quorum  bonorum, 

206 
266 

Idiocy,      

51 

II         retinendis,  uti  possidetis 

Illegitimacy,  .... 

48 

utrubi. 

108 

Impens^  necessarife  et  utiles,      . 

266 

11         de  vi. 

384 

Impossible  Conditions, 

75 

n         Salvianum,  . 

199 

Impotence,        .... 

51 

11         quorum  legatoruni, 

280 

Impuberes,        .... 

49 

11         de  mortuo  inferendo,     . 

389 

II         aided  by  tutor's  authorit) 

•,  67 

■  1         de  sepulcro  aedificando, 

389 

hiMOVEABLE.S,    .... 

58 

11         ne  quid  in  loco  sacro  fiat, 

388 

M        attaching  to  immoveables 

165 

11                II     in  loco  publico 

Inaedificatio, 

164 

vel  itinere  fiat,    . 

388 

Indignity,  grounds  of, 

297 

11                11    in  flumine,  etc., 

388 

11         as  regards  heirs, 

298 

11         fraudatorium, 

386 

Infamia, 

46 

11         demolitorium, 

389 

II        species  of  (note),  . 

47 

11         quod  vi,        . 

391 

Information,  who  may  lay  it,   . 

390 

11         quod  clam,    . 

391 

Inheritance,   requisites    for    a 

11         de  liberis,  de  uxore  et  de 

succession  to,    . 

208 

tabulis  exhibendis,    . 

400 

H         effects  of  acquisition,     . 

258 

Interpretation,  methods  of,    . 

23 

11         general  rules, 

258 

II         of  laws. 

31 

Inheritance,    .... 

201 

11         aim  of  legal. 

42 

II         fundamental  principles  of,  202 

11         authentic,  scientific, 

11         law  of,  according  to  Jus- 

gi-ammatical,    . 

32 

tinian, 

207 

11         restrictive,    . 

33 

11         and   acquisition  distin- 

11        retinendfe  et  recuperauda 

guished,    . 

223 

possessionis. 

86 

II         when  lost,     . 

256 

Interest,  definition  of. 

308 

II         acquisition    of,    general 

II         must  not  exceed  alterum 

rule, 

258 

tantuni,    . 

308 

416 


Interest,  rate  of, 

II  compound,  illegal, 
Iter,  .... 
Innkeepers,  liabilities  of, 
Innom INATE  contracts, 
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309 
309 
177 
356 
324 


Jettison,  definition  of. 
Judge,  how  to  decide  facts, 

M         must  adjudicate  (note  * 
JuDiciA  divisoria, 
JuDiCATi  actio, 

II         rei  exceptio, 
Judicium  rescindens, 
ti         recissorium, 
JuiiA  noscit  curia. 
Juridical  person,   what  consti 

tutes. 
Jus  civile  distinguished  (note), 
commune,    . 
general  e  aut  speciale  distin 

guished, 
uon  scrijitum, 
quaesitum,  ... 
in  factum  conceptaj  et  con- 

ceptse, 
scriptum, 

accrescendi,  .         .      255, 

singulare,    particulare,    uni- 
versale,   .         .         .  31 
possidendi.  et  possessionis 

distinguished, 
in  re,  in  re  aliena, 
distrahendi, 

II         as  to  mortgage, 
offerendi  et  succedendi, 
Justinian,  Legislation  of, 
Justitia,  definition  of, 

JUVENTIANUM  S.  C, 


372 
92 

38 
377 
94 
94 
98 
98 
29 

54 

28 
35 

30 
28 
36 

85 
29 


,  33 

101 
172 
183 
193 
197 
20 
38 
265 


Kauf,  brieht  Miethe,         .         .     370 
Kent,  Chancellor,  on  the  infiuence 
of  Roman  Law,    ...         1 


Laudemium,      .... 

169 

Law,  exceptional, 

35 

M       cifect  of,  new,  . 

34 

II       natural,    .... 

37 

II       objectively  defined. 

27 

M       origin  of. 

28 

II       relations  of,      . 

34 

Laws  compulsory  and  non- 

compulsory. 

30 

II     come  into  for(;e, 

35 

II     conflict  of  laws  (personal 

real). 

3C 

page 
Legacies,  kinds  of,   .        .        .210 

M         distiuc:tion  abolished  by 

Justinian,  .         .271 

II         one     only    in     ancient 

Koine,  .  .  .270 
11  legataandfideicommissa,  270 
II         four  kinds  in  time  of 

Gains,  .  .  .271 
M  definition  of,  .  .  273 
II  jus  accrescendi  appli- 
cable to,  .  .  .  272 
11  who  may  be  burdened,  273 
II         u2)on  what  they  cannot 

be  imposed,        .         .     273 
II         legitimate  portion  can- 
not be  burdened,        .     273 
n         successive,     .         .         .275 
II         what  may  be  object  of,      276 
II         how  made,    .         .         .     276 
II         when  due,     .         .         .278 
11         when  void,   .         .      277,  284 
II         neither  agnition  nor  re- 
pudiation before  dies 
veniens,    .         .         .     278 
II         for  superstitious  uses,    .     282 
when  they  fail,     .         .     283 
II         subsequent  invalidity,  .     284 
II         who  is  the  honoratus,   .     274 
II         prelegacy,     .         .         .     274 
II         succession  of  a   family 

trust,        .         .         .275 

Legal  transactions,  definition  of,      66 

(See  Rechtsgeschafte.) 

II     unilateral  or  bilateral  (note),  66 

II     essentials  of,     ...       73 

Legal  relations,  definition  of,    .       43 

II     capacity,  grades  of  (note),       45 

Legatee,  remedies  of,        .         .     279 

II         indignity,  grounds  of,  .     298 

Leges  perfectee,  minus  quam  per- 

fectse,  imperfectae,        .         .       37 
Leges     praeceptivfe,     cogentes, 

prohibitivEe,      .         .       30 

Legitimate  portion,         .        .240 

Legitimacy,      ....       48 

Legitimization,       .        .        .131 

Lessor's  right  to  Mortgage,        .     191 

Lesio  enormis,  ....     368 

II         when  rule  applies,         .     368 

II         when  excluded,     .         .     368 

Levis  nota,        ....     322 

Lex  Anastasiana,        .         .         .     341 

II         commissoria,       195,  325,  335 

M         fori,      ....       36 

11         Francorum  Chamavorum,      5 

loci,     ....       37 

II  II     solutionis,      .         .     317 
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Lex  Ripuaria,   .... 

'1         Eoraana  Visigothoruin, 

11         Salica, . 
Liber  Longobardse,    . 
LiBERi  naturales, 
LiBOXIAXUM  S.  C.,      . 
Light,  right  to, 
Limitation  of  Ownershi}i, 
"  LiQUiDi    cum   illii|iiido    nulla 

compensatio, " 
"Lis  crescit  conti-a  infieianteni 

in  duplum, " 
Litis  contestatio,  and  its  ell'ects, 
Litis  contestatio,  creates  a  new 
obligation, 

11     effects  of, 

II     in  real  transactions,  effects 
of  (note), 
LOAX.S,       ....      323-; 
Loc.atio  couductio,    . 

11         rerum,  operarum,        369 

11         liabilities  of, 

11        time  of  notice, 
Locatio  conductio,     . 

11         kinds  of. 


II         operarum. 
Locator,  when  liable,        .     369, 
"  Locus  regit  actum." 
Lois  Coutumiers, 
Lothae,  Code  of. 
Lotteries, 
Lucrum  cessans  (note,  p.  69),     . 
Lunatic,  right  to  legal  Mortgage, 


3 
115 
229 
178 
154 

349 

382 
91 

91 
91 

91 
357 
349 
371 
369 
376 
368 
369 
371 
371 

37 

6 

3 

327 

307 

190 


Majobes, 

Majority  by  grant,  . 

Mancipatio, 

Mandata, 

Mandatarius, 

II         liability  of,  . 

Mandate,  authority  by, 

Mandatum, 

11         definition  of, 
II         kinds  of, 

jMarcianus  explained. 

Marriage,  definition  of, 

II  legal  conserpiences  of, 
11  effects  of,  on  property, 
II         ancient  law  required  no 

special  fonn, 
II         second,     legal      conse 

quences  of, 
11         restrictions  upon, 
11         effects  on  property, 

Matrimonium  putativum, 

Menace,  .... 


49 
50 
182 
30 
358 
359 
330 
324 
358 
358 
185 
114 
114 
124 

115 

125 
126 
124 
49 
384 


page 
Mental  capacity,  imperfections 

of, 51 

Merger.  (See  Confusio),  .  350 
Merx,  ....  366,  369 
Minor,  sale  by,  may  convalesce,  145 
possesses  legal  mortgage,    190 


Minority, 

Mint  value  for  payment,    . 

Mistake,   .... 

Missio  in  possessionem, 
II         ex  ventris  nomine, 
11         ex  primo  decreto, 
11         ex  secundo  decreto, 

Modus,  definition  of, 

Moehler, 

II        view  of  obligations, 

Monogamic  principle  of  Eome, 

Monstrum  not  a  person,    . 

Mora,       .... 
11         solveudi,  accipiendi, 
II         in  re,  ex  persona, 
II         purgation  of, 

Morality  no  source  of  law. 

Moratorium,    . 

Morbus,  morbus  sonticus. 

Mortgage,  general,  kind  of. 


49,  96 

,     305 

67,  68 

83 

267 

394 

394 

6,  227 

16 

303 

115 

45 

337 

337 

337 

338 

37 

319 

50 

182-192 


embraces  the  Tiling  and 
its  accessories,  . 
11         extent  of,     . 
11         matter  and  contents  of, 
11         contract,  pignus, 
11         legal  remedies  of, 
II         general  and  special, 
11         extinction  of,     . 
II         ancient  modes  of, 
II         extent  of, 
11         Greek  origin  of,     . 
11         priorities, 
11         various  species  of, 
11        definition  of, 
11         subject  matter  of, 
11         how  created, 
11        legal,  who  entitled  to, 
11        special  rights. 

Mortgage  Creditor  may  retain, 

Mortgagees  may  elect, 
11         claims  of  several, 
11         priorities, 

JluKTGAGOR,  pleas  of, 

Mother,  rights  of,     . 

Motives,  how  they  void  a  testa 
ment. 

Mourning,  penalty  for  violating 
year  of,    . 

Moveables, 

II         liability  to  produce, 
II        attach  to  immoveables, 


192 
192 
193 
361 
198 
199 
200 
182 
193 
184 
196 
186 
186 
187 
188 
189 
191 
195 
195 
196 
195 
199 
127 

224 

126 

58 

399 

164 
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I'AUE 

MuciANA  presiunptio,         .         .118 

MuNiciPiA,        ....       54 

MuTUUM,  .         .         .         .323 

II         definition  and  kind.s  of,     353 

Nascitukus  protected,       .         .       45 

Natural  law,    ....       37 

Nec  VI,  nee  clam,  nee  preeario,  1 

Necessary  Heirs,      .         .        .     282 

„         rule  by  115  Novel,        .     248 

Negotiorum  ge.stio,  definition  of,    362 

II         gestor,  duties  of,  .     362 

Negotii  dominus,  duties  of,       .     363 

II        essentialia,    ...       73 

11        naturalia,     ...       73 

II         accidentalia,  .         .       73 

Nemini  res  sua  servire  potest,    .     172 

"Nemo  sibi ipse causam  possessionis 

niutare  potest,"  .         .         .104 

"Nemu  pro  parte  testatus,  pro 

parte     intestatus     decedere 

potest,"       .         .         .         .209 

Non-user  extinguislies  servitudes,  180 

Norm,  rule  of  law,     ...       33 

Notification,  public,        .     389,  390 

NovATio,  .         .         .198,  345 

II         necessaria,  voluntaria,  .     345 

II         .simplex,  qualificata,      .     845 

II         expromissio,  delegatio,       345 

II         requisites  of,         .         .     346 

II         animus  novandi,  .         .     346 

Novels,  their  superior  authority,     23 

"Nulla  societas  est  qua?,  dona- 

tionis  causa  interponitur,"  .     874 

NuNTiATio,  when  granted,         .     389 

II         who  may  bring,    .         .     390 

II         how  terminated,   .         .     390 

"NuPTiAs,  non  concubitus,  sed 

consensus  facit,"  .         .114 

"NuPTiiE  consistere  non  possunt 
nisi  conseiitiant  omnes,  id  est, 
qui  coeunt,  quorunKpie  in 
potestate  sunt," 

Oath,        ....       93,  347 
Obligations,  acts  att'ecting  the 

solution  of,      849,  350 
II  II     concursus,    .         .     350 

II  II     confusio,      .         .     350 

It  II     death,  .         .     352 

n  II     destruction  of  prin- 

cipal obligation,     351 
II  II     dissolution  of  in- 

terest,       .         .     351 
II  II     forfeiture  by  way 

of  penalty,         .     351 


JfAGE 

Obligations,  acts  affecting  the 

impossibility  of 
performance,  350 
II  merger,  .  .  350 
11  mutuum, .  .  353 
„  set-off,  .  .  349 
arising  out  of  acts  causing 

public  danger,     395 

II       unlawful  acts,   .     380 

II       wagers,     .         .     827 

„       delicts,      .         .     380 

II       private,     .         .     395 

n       public,      .         .     395 

bilateral,       .         .         .312 

by  assignment  of,  .     340 

by   agreement   between 

parties,  .  .  .  334 
changed,  .  .  .  334 
concluded,  binds  heirs,  326 
condition  or  plight  in,  329 
correal,  .         .         .     3131' 

definitions  of,        .         .     301 
distinguished  from  real 

rights,       .         .         .802 
distinguished  from  ser- 
vitudes,    .         .         .171 
dissolution  of,       .  350-2 

divisible  or  not,    .         .     805 
' '  do  ut  des,  do  ut  facias, 

facio  ut  des,"  .  .  824 
earnest  money,  to  bind,  325 
fulfilment  postponed  by 

cessio  bonorum,  .  817 
how  framed,  .         .     323 

how  exercised,  .  .  316 
how  change  is  ett'ecteil,  334 
how  directed,  .  .  852 
how  dissolved,  848,  348,  349 
II  by  arbitration,  .  348 
II     by  conditio  resolu- 

tiva,        .         .     348 
II     by  prcescription,       848 
II     by  res  judicata,   .     348 
II     by  notice,    .         .     349 
innominate,  .         .     324 

involving  counter  obli- 
gations,    .         .         .     828 
in  solidum,  .         .         .813 
mediate  and  immediate 

objects,  .  .  .  306 
must  have  a  material 

basis,  .  .  .  326 
mode  and  origin  of,  .  322 
II  by  agi-eement,  .  322 
II  by  stipulation,  .  324 
II  by  writing,  .  .  824 
II     by  consent,  .     824 
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Obligations 


PAGE 

mode  and  origin  of : 

324 
347 
344 


ri  II     causae  civiles, 

II  "     l^y  agreement, 

II  II     by  payment, 

II  "     tiy  deposit  and 

dereliction,         .     345 
II  M     oath,    .         .         .     347 

"  1.     novation,      .         .     345 

II  M     release,         .         .     346 

II  II     contrarius  consensus, 

or  mutuus  dissensus,  347 
II  I  /'natural,  .  .  .  315 
M         non-obligatory  are  : 

pacta  prseparatoria,  .  324 
M  not  assignable,  .  .  33 
II  of  co-heirs,  .  .  .  261 
II  originating  in  penalties,  310 
It  particular,  .  .  .  352 
II  pecuniary  value  of,  .  306 
II         performance  of,  305,  323 

II  place  for  performances,  317 
II  primary  intention  of,  .  334 
II  reciprocal,  .  .  .  364 
II  reciprocal  business,  .  365 
II  relating  to  interest,  .  308 
II  remaining  kinds  of,  .  396 
II  I'epresentation  (see  Man- 
date), .  .  .330 
M         representations,  effects  of 

as  extending,  .  .  329 
II         representatives  who 

acquire,  .  .  .  330 
II  subjects  of,  .  .  .  311 
II         subject-matter  of,  .     303 

M         transferability  of,  .     339 

II         unilateral,    reciprocal, 

etc.,  .         .      351-364 

II         what  occurrences  affect 

them,        .         .         .349 
II         when  to  be  performed,  .     316 
Oblioatio,  applied  to  relation  of 

debtor,  .  .  .302 
II  by  agreement,  consensus,  322 
II         definition  of  dare,  facere, 

praestare,  in  an,  .  302 
II  differs  from  a  real  right,  302 
II  discount,  .  .  .316 
11  est  juris  vinculum,  .  301 
II  fulfilment  maybe  modified,  31 7 
II  in  correal  only  one,  .  315 
II         is  a  bond,  binds  us  ali- 

cujus  solvendfe  res,    .     302 
II         measure    of  damage  in 
damnum     emergens, 
lucrum  cessans,  .     307 

II         modification  in  time  of 

performance,     .         .     318 


Obligatio,    necessary    form    to 

create  one,         .         .     323 
M         of  alternatives  both  in 
solutione  and  obliga- 
tione,        .         .         .304 
origin  of,      .         .         .     321 
performance  of  innomi- 
nate (note),        .  .      323 
Puchta's  view  of,  .     303 
there    may  be  several 

debtors  and  creditors,     312 

time  of  performance,     .     316 

used   to    express    causa 

obligationis,       .         .     302 

M        when  several,        .         .313 

Occupancy,       .        .        .        .156 

Official  duties,  violation  of,     .     387 

Oneeatus,  liabilitv  of,       .         .     275 

,,         rights  of,'     .         .         .279 

()peile, 173 

Operis  novi  nuntiatio,  .  .  389 
Oratio  Severi,  .  .  .  .124 
Ordnung,  Legal,  -  .  .  .11 
Ordonnances  Royales,  .  .  6 
II        de  Blois,       ...         6 

Otto  I., 3 

Outlays,  necessary,  productive, 

and  ornamental,  .         .       60 

Ownership,  definition  of,  .     150 

II         sole  and  joint,       .         .     154 

limits  of,       .         .154,  366 

II        without  possession,       .     163 

II         how  destroyed,      .         .168 

Owner,  rights  of,       .         .         .     153 


Pacta  dotalia,  determine  relation 

of  spouses,          .         .  123 

Pactum  spei,     .        .        .        .327 

II         rei  speratpe,            .         .  327 

II         displicentife,          .         .  335 

M         de  non  petendo,    .         .  403 

Pandekten,  meaning  of  term,   .  19 

Paraphernalia,       .         .        .123 

Parent,  rights  of,      .         .         .127 

Partidas,          ....  8 

Partners,  liabilities  of,     .         .  373 

M         liability  to  third  parties,  375 

II         retirement  of,        .         .  376 

Partnership,  definition  of,        .  372 

11         effect  of  agreements,     .  374 

II         effects  as  to  other  parties,  375 

M         how  dissolved —   .         .  375 

II               II       by  time,  .         .  375 

II  II       by  attainment  of 

object,  .         .  375 

II              II       by  death,          .  376 
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INDEX. 


Partnership,  how  dissolved — 
II  II       by  destruction  of 

subject-matter,  375 

II  II       by  bankruptcy,     376 

II         liabilities  of,         .         .     373 

II         proportions  by  agreement,  374 

II         quaestuaria  or  simplex,      373 

M         societas  leonina,    .         .     374 

II         sortis,  usus,  .         .     373 

M         special  and  general,       .     373 

Pasturage,       .        .        .        .177 

Patria  potestas,         .         .         .129 

II         root  of  family  relation,       113 

II         how  act|uired,        .  .      131 

II         how  dissolved,       .         .133 

"Pater  semper  suo  legat,''        .     233 

Patientia,        ....     390 

Patriarchal  influence   on  the 

state,  ....       27 

Paulus,  definition  of  obligations,  301 
Pawn,  .  .  .  .186, 361 
Pawnee,  liability  of,  .         .     361 

Payment,    capacity  to   pay,   to 

accept,  proof  of,  Apocha,     .     344 
Peculium  profecticium,  definition 

of,     .         .         .         .     130 

II         rights  of  father  over,   .      129 

II         right  of  son  to  usufruct,     130 

Pegasianum  S.C,     .         .         .     292 

Penalty,  source  of  obligation,   .     310 

II         conventional,  definition 

of,     .         .         .         .     310 
II         action  upon  condition,        311 
Penalties   for  past   or  future 

injuries,    .         .         .     388 
PERSONiE  turpes  et  honestse,  in 

a  testament,         .         .         .244 
Person,  what  is  in  modern  law,        4.5 
M         who   bound  by  legal 

relation,    .         .         .     331 

II         legal  and  juridical,         .       55 

Personalty,     ....       44 

Petitio  tutoris  vel  curatoris,       .     140 

PiA  corpora,       ....       54 

Pignus,      .         .    _     .         .         .182 

M         by  prescript,  .         .     189 

II         conventionale,  testamen- 

tarium,  .  .  .188 
II  coupled  with  possession,  186 
II         definition  of,  .         .     361 

II         generale  and  speciale,    .     186 
II         necessarium   and  volun- 

tarium,  .  .  .188 
II         prietorium,  and  in  causa 

judicati  captum,        .     189 

M         publicum  and  privatum,    186 

Plancianum  S.  C,    .        .        .127 


70 

171 

45 

255 


PAGE 

Plantatio,        ....     165 

Plea  (see  Exceptio),  .         .       90 

II         peremptory,  dilatory,    .       90 

II         in  rem,  how  extinguished,    90 

"Plus  valet  rpiod  agitur  quam 

(juod  simulate  concipitur," 
PoMPONius  on  Servitudes, 

PORTENTUM,         .... 

PoRTK)   portioni    accrescit,    rule 
of,     .         .         .      232, 
II         regulariter    cum    onere 

accrescit,  .         .         .     256 

POSTHUMI,  ....       214 

Possession,  acquisition  of,  .     106 

II         Brun's  theory  of,  .       99 

II         by  occupancy,       .         .     156 
II         by  tradition,  .         .     157 

II  condition  of,  .  .  106 
11  controversy  on,  .  .  100 
11  definition  of,  .  .  103 
II  derivative,  .  .  .104 
II  how  acquired,  .  .110 
II  how  lost,  .  .  .  107 
II  impediments  to,  .  .  102 
juridical  etfects,  .  108,  110 
juridical,  .  .  103,  108 
II  justa  et  injusta,  .  .  104 
II  leading  to  usucapion,  .  108 
II  missio  ex  primo  decreto,  394 
II         missio  ex  secundo  decreto,  394 


natural  and  civil, 

II         quasi,   . 

11         remedies  for  quasi, 

II         Savigny  and  Von  Van 
gerow's  theory  of,  . 

II         Thibaut's  views,   . 

II         things  not  subjects  of, 

II         who  may  acquire, 
Possessor  Actus,  liability  of, 

II         malie  fidei  possessor, 

II         bonse  fidei         do. 
Possessory  remedies, 

II  interdicts, 

Pothier, 
Pr^dia  vicina,  . 
Predial  servitudes,  . 
Pr^edium  dominans,  . 
PRiESTAiiE,  dare  et  facere  distin 

guished,    . 
Pr^torian  Law, 
Precepts,  legal, 
Prelegacy,  action  for, 
Prescriptio  mendacii. 
Prescription,  kinds  of, 

II         immemorial, 

II         extraordinary, 

II         suspension  of, 


101 
110 
111 

102 
100 
105 
105 
166 
167 
167 
266 
108 
6 
177 
176 
176 

302 

206 

29 

275 

30 

78 

80 

162 

163 
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Prescriptiox,     different    times 

necessary,  essentials  of,    88 

Prescriptio  annalis,  .         .109 

Presumption  no  fiction,    .        .       45 

II         Muciana,       .         .         .     118 

II         in  case  of  ascendants  and 

descendants,      .         .       45 

Prethtm, 366 

"Pf.etium  succedit  in  locum  rei 

et  res  in  locum  pretii," 
Principal  and  accessory  things. 
Priority  in  time,  proof  of, 
Privilegia, 
Privilegittm  favorabile, 
odiosum, 
rei. 


.     265 
,       59 
.     196 
30,  61 
.       35 
35 
35 
35 
35 
61 
62 
.     320 
,     265 
84 
330 


personse, 
definition  of, 
how  extinguished 
exigendi  (note) 
Probate  of  testament, 
Proceedings,  how  commenced, 
Procura,  ...        72 

Procuration,    .        .        71,  330,  358 
Procurator  in  rem  suam,       340,  359 

Property,  definition  of,     .         .  152 
11         extended  to  univei'sitas 

rerum  distantium,     .  152 

II         rights  of  owner,     .         .  153 
II         requisites  for  acquisition 

of,     .         .         .         .  156 

II         remedies  for  recovery  of,  166 
Prospect,  right  of,    .        .        .178 

Protest,  how  employed,    .         .  70 
Proof,  burden  of,     .         .         .92 

II         means  of,      .         .         .  92 

Puberes,            ....  49 
Puchta  on  the  reception  of  Civil 

Law,          ...  2 

II         Life  and  Writings  of,    .  11 

II         characteristics  of,           .  16 

II         on  necessary  heirs,         .  248 

II         on  obligations,      .         .  303 

PuPiLLARis  aetas,       ...  50 

Pupillary  substitution,     .         .  235 

"Purchase  cancels  hire,"          .  370 
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M  how  computed,  .  280 
II  from  whom  deducted,  281 
II  when  not  deducted,  282 
Trebellianica,  .  .  293 
Divi  Pii,  .  .  .299 
"  Quasi  non  sante  mentis  fuerit 

testator,"  .         .     243 
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Querela  barred  by  five  years,    .     245 
II         inofficiosai  donationis  vel 

dotis,  .  .  .  244 
H  as  a  plea  when  employed,  245 
II         inofficiosi  testamenti,    241-42 

"Quia   Usufructus    non  portioni 

sedhominiaccrescit,"     299 

"Qui  jure  suo  utitur  nemiuem 

Iffidit,        .         .         .43 

"  Qui  prior  est   tempore,  potior 

est  jure, "  .         .         .     196 

"Quod  contra  ration  em  juris  re- 
cejjtum  est,  non  est 
producendum  ad  con- 
sequentias, "       .         .       33 

"Quod  ab  initio  vitiosum  est, 
traetu  temporis  coii- 
valescere  nequit,"      .     284 


PiATio  legis,  ....  33 
H  juris,  ....  32 
Eatification,  .  '.  .  .72 
Eatihabition,  expressed  and  tacit,  73 
EeceptU-M    nautanim   cauporum 

stabulariorum,     .         .         .     355 
Eeceipt,    when  conclusive    (see 

Apocha),  ..  .         .         .     355 

Eechtsgeschafte,    ...       66 

Kecipirt, 22 

Eecords,  ....       93 

Eecords  of  debts,  etc.,  who  holds,  262 
Eedemtor,  ....  371 
Eeipublic^,  ....  54 
Eei  viudicatio,  .         .  .166 

Eelationship,  ....       52 
II         source  ef  family,  .         .     113 
Eelease  (note),  .         .         .     246 

Eelocatio,        ....     370 
Remedies  for  recovery  of  pos- 
session,    .         .         .166 
II         petitoria,  possessoria,    .     264 
Eemedium  Di^d  Hadriani,  .     267 

Eeni'nciation,  ...       64 

II         animus  renuuciandi  pre- 
sumed,      ...       64 
Eepresentation,    origin   and 

nature  of,  .         .71 

II         extends  eff"ect  of  obliga- 
tion, .         .         .329 
II         acquisition  by,      .         .     330 
II         who  bound  by,     .         .     381 
II         trade  manager,      .         .     332 
Eepresentative,  acquisition  by,   107 
Repudiation   of  a  legacy  once 

made  imdolable,  .         .     278 

Rescrifta,        ....       30 
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Res  divini  juris,  sacrse,  religiosse 

saneta',  ....  57 
11  communis  omnium  et  publica;,  57 
M     extra  commercium  and  in 

coiiimercio,     ...       56 
n     lion  fuiigibiles,  .         .       58 

II     in   patrimonio   and   extra 

patrimonium,  .         .       56 

II     soli, 58 

Reservation,    ....       70 
"Res  judicati  pro  veritate  halictur 

inter  partes, "    .         .       94 
y^  Restitution,  reasons  for  minority, 

absence,  and  erroi-,     .   96-7 
II         time   for,    and  subject 

matter  of,  .         .     293 

II         is  a  subsidiary  remedy,        97 
II         four  years  allowed,         .       97 
Restrictive  interpretation,        .       33 
Re  et  verbis  conjunct!,        .         .     285 
Revocation,  of  gifts  inter  vivos,      65 
Rights  connected  with  civilisa- 
tion, ...       42 
II         definition  of,  .         .       43 
■I         exercise  of,    .         .         81,  87 
11         notion  of,      .         .         .       40 
II         no  special  rule  for  deter- 
mining,    .         .         .151 
II         objective  sense,     .  40,  61 
M         obligations,            .         .       61 
M         of  property,  remedies  for,  165 
II        of  things,     ...       61 
II         origin  of,       -         .          41,  62 
II        personal,       .         .         .61 
II         real,     ....     150 
II         relation  of  to  morals,     .       41 
II         security  of,  .         .         .       81 
II         subjective,    .         .          40,  43 
II         termination  of,      .         .       63 
RiPUARiA,  Lex,          ...         5 
Roads,  public  and  private,         .       57 
Ro:«AN  Law  in  Northern  Europe,        9 
II      in  France,       .         .         5 
II      in  the  New  World,  8 
11      ill  Spain,         .         .         7 
11      how  classified,         .       30 
II      why  adopted,          .         1 
11      modern,  its  sources,       20 
Russia,  Law  in,        .        .        .       10 
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I,         Trebellianum,       .       293,  294 

11         Vellejaiium,  .        49,  404 

11         Macedonianum,     .         .     354 

Separati  ex  jure  credito,  .         .     320 

Separation,  acquisition  by,       .     163 

Sepulture,  liability  for,    .        .     400 

Sequestration,         .        .        .     361 

Servian   Law,    its  origin   and 

application,    .         .183 
II         II   Justinian's  account  of,   183 
Services,  performance  of,  .     356 

Servitudes,      ....     Ill 
II        definition  of,         .         .171 
II         differences  between  obli- 
gations and  easements,   171 
11         fundamental   principles 

of,  .  .  .  .171 
II  how  created,  .  .  178 
II  how  terminated,  .  .179 
II  indivisibility  of,  .  .  177 
II  legal  remedies  for,  .  180 
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11         perpetua  causa  must  be 
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11         personal  kinds  of,  .     173 

11         prsediorum  et  rusticorum,  176 
II         prffidiorum  urbanorum,      178 
Servitutes  iDersonarum,    .         .172 
11         praediorum,  .         .     172 

Sera'itutis  in  facieudo  consistere 

nequit,      .         .         .172 
Servitutus   servitutis  esse  non 

potest,      .         .         .     172 
II         oneris    ferendi,    tigni 
imniittendi,  stillicidii, 
fiuminis,  fumi  imniit- 
tendi, cloaca  niittendie,  178 
Set-off  (see  Compensation),     .     349 
Sex,  .         .         .         .         .       49 

Shipmasters,  liabilities  of,         .     355 
"  Si  duo  dolo  iiialo  fecerint,  invicem 

de  dolo  non  agent, "  .     385 

Silence, 69 

Simplicitas,      ....       51 
Sisters  inherit  from  the  adop- 

tatus,        .         .         .213 

Societas  (see  Partnership),  324,  372 

II         sortis  et  usus,        .         .     373 

II         leonina,         .         .         .     374 

II        (piaestuaria,  or  simplex,     373 

SociNi  clausula,  .         .         .     242 

"SociUM  a  se,  non  se  a  socio 

liberat,      .         .         .376 
Solatium,  or  annual  rent,  .     170 
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"Solo  coucuisu  partes  fiunt,  ces- 
sante  concursu  partes 
cessant,"  . 
Solum  et  res  soli, 
SoMME  Piurale  of  Boutellier, 
Sources  of  law, 

Spadones,  .... 

Spain,  Roman  Law  of, 
Spatium  duliberandi,  l^   . 
Species,  bequest  of,   . 

Spurii, 

State,  origin  of  the, 

II       grailual  formation  of  the, 
Statuta  realia,  personalia, 

11         mixta. 
Status,  various  kinds  of,  . 
Stipulatio,       .... 
SuBSTiTUTio  reciproca  sive  brevi- 
loqua, 

M     y- pupillaris, /■ . 

II         duplex, 

M         for  insane  children, 

II         furiosus. 
Succession,  according  to  German 
law,  ... 

II         as  to  ascendants,  nephews, 

II         essence  of,     . 

II         gradumn  et  ordinum,    . 

M         how  originated, 

II         inuniversum  jus  defuncti, 

II         in  capita,  stirpes,  lineas, 

II         intestate,  reformed, 

II         may  originate  by  testa- 
ment or  by  law, 

II        order  of,  classes,  . 

II         priority  of,    . 

II         reservation   of   triple 
portion,     . 

11         right  to  mortgage  under, 

II         rules  I'egulating,   . 

M         singular  and  universal, 

II         testamentary, 

II         testator   under  restric- 
tions, 

II        to  inheritance,  requisites 
of,     . 

II         universal. 
Superficies,  definition  of, 

II         kinds  of, 
Sureties,  .... 

II         liability  of,  . 
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Tempus  utile,     . 
Terror,    . 

Territorial  ]irinciple, 
Testament,  allograph, 
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TestAxMENT,  conditiones  resolutivce 
imjMssibiles    not    to 
marry.    (See  also  CoN- 
DITIONSK  .  .  .226 

correspectivum,  .  .  229 
definition  of,  .  .  219 
destitutum,  .      237,  238 

execution  of,  .  .  222 
executors,  invalid  testa- 
ment, .  .  .  236 
free  will  necessary,  .  224 
formalities  of  a,  .  220,  222 
grounds  for  invalidity,  236 
holograph,  .  .  .  221 
how  proved,  .         .     265 

how  vitiated,  by  fraud, 

motives,  .  .  .224 
injustum,  .  .  .  238 
insertion  of  di(;s  a  quo 

ad  quern  inoperative,  227 
in  time  of  pestilence,  .  222 
intention  must  be  evident,  228 
iriitum,  -  .  .  .  238 
legata  poenae  nomine  not 

now  valid,  .         .     225 

military,  .  .  222,  282 
must  not  pass  over  sui, 
emancipati,  nor  neces- 
sary heirs,  .  .240 
mysticum,  .  .  .  228 
uuncu])ative,  .  .  221 
of  parents  in  favour  of 

children,  .  .  .  222 
persons    incapable    of 

making,  .  .  .  230 
private,  how  made,  220,  222 
public,  how  made,  .  220 
recitatio  of,  .         .     236 

reciprocal,  .  .  .  230 
rescission   of,    when    it 

may  take  place,  .  244 
rural,  .  .  .  .222 
revocation  of,  .  .  237 
ruptum,  .  .  .  238 
seven  witnesses  required,  220 
unitas  actus,  .  .221 
void,  ....  238 
voidable,  .  .  •  238 
who  cannot  make,  .  219 
Testamentary  Trustee,  when  he 

may  alienate,     .         .     292 

Testandi  animus,      .         ,         .     228 

Testator,  power  of,  .        .        .     219 

II         capacity  of,  .         .     224 

II         restrictions  afi'ecting,     .     239 

Theft,    action  for,  does  not  lie 

between  man  and  wife,    380 
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Theft, 380 

Theodokic  11.,  Code  oi',     .         .         2 

Thief,  liability  of,     .         .         .     381 

Things,  species  of,     ...       56 

TiGNA,        .  .  .  .  .155 

Time,  different  kinds  of,     .         .       76 

M        influence  of,  .         .       78 

ri         divisions  of,  .         .       79 

Ti        computcation  of,    .         .       79 

It         civil  and  natural,  .       79 

II         immemorial,  .         .       80 

II        lapse  of  (Restitutio),  .       97 

"Tut  gradus  quot  generationes, "      52 

Tradition,  justa  causa traditionis,  157 

II         requisites  of,  .         .158 

n         acquisition  by  deputy,       158 

H  do.         by  person 

not  intending  this,    .     159 
"Tjladitionibu.s  et  usucapionibus 
dominia    reruni    non 
nudis  pactis  trausfer- 
untur,"     .         .         .157 
TiiANSACTio  (see  Compromise),       368 
Transaction,  essential  elements  of,  73 
M        forbidden,     .         .         .     327 
Translatio  of  a  legacy,     .         .     284 
Transmissio  ex  capite  in  integrum 

restitutionis,  .  .  258 
II  ex  capite  iuferiore,  .  258 
II  Theodosiana,  .  .  258 
II         Justinianea,  .         .     258 

Tkebellianica  quarta,  .  .  293 
Trees,  remedies  for  injury  to,  .  382 
Triple  portion  reserved,  .  .  216 
Turpitudo,  ....  47 
effects  of,  .  .  .  48 
Tutela  (note),  ...       49 

II  definition  of,  .  .138 
II  testamentaria  jierfecta,  139 
II  legitima,  dativa,  imper- 
fecta, .  .  .139 
Tutelage,  species  of,  .  .139 
II         how  created,  .         .     139 

II         testamentary,        .         .139 
TuTOii,  functions  of,  .         .         .     139 
II         powers  of,     .         .         .       49 
M         gerens  et  honorarius,     .     146 
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"Ubi    meam    rem    invenio,    ibi 
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Ulpianus  cited,         ...  44 

Unitas  actus,    ....  221 

Universitas,    ....  54 

II         personaruni,           .         .  54 
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Universitas,  bequest  of,    .        .     287 
II         rerum  distantium,  .     152 

Unlawful  acts  a  source  of  obli- 
gation,     .         .         .380 
Usages  de  Biauvoizins,      .         .         6 
UsuARius,  liability  of,       .         .     174 
Usucapion,       ....     159 
II         things  incapable  of,       .     161 
II         requisites  of,  .         .160 

II         Roman  Law  as  to  (note),    160 
II         titulus  must  be  Justus,       161 
II         re(|uisites  for  extraordi- 
nary, .         .         .     162 
UsuFiiiTCT,  of  bona  adventicia,    .     130 
UsuFRUCTUs,      .        .        .     173,  175 
11         quasi,  .         .         .         .175 
II         "est  jus   alienis  rebus 
utendi   fruendi   salva 
rei  .substantia, "  .     174 
Usufructuary,  powers  and  lia- 
bility of,  .         .         .175 
UsuRPATio,  kinds  of,          .         .     162 
Usus,         .         .         .         ._        .173 
"  Usus  pro  possessione  est, "        .     100 

Uterini, 52 

Utinensis  Codex,      ...         4 
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Vaticana  Fragmenta,  .  .  20 
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11  when  unavailable,  .  405 
Venditor,  ....  366 
Venia  aetatis,  ....  50 
Vetustas,         ....       80 

II         pro  lege  habetur,  .       80 

ViNDicATio,  right  of  pupil  to,  .  144 
Violence,  kinds  of,  .  .  .384 
VisiGOTHORUM,  Lex  Romana,  .  4 
Visigoths,  ....  4 
ViTiUM,  ?edium,  loci,  operis,  .  392 
Void  transactions,  ...  77 
Volition,  capacity  of,  .  .  66 
Von  Vangerow,  Ufe  and  writings 
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II         characteristics  of,  .       17 

,,         view  as  to  necessary  heirs  248 
Vormundsohaft  (see  Guardian- 
ship),    .        .        .     137 
Vote  cives,  entitled  to,      .         .       55 
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II         two  kinds  of,         .         •  327 
II         gambling,  lotteries,  in- 
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trust, 
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Watercourses, 
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sessionem. 
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Way, 

rights  of, 

177 

Will,  direction  of,     . 

67 

AViFE, 

intercessio    on  behalf  of 

M         expression  of. 
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husband,  . 

406 

11         express  or  tacit, 

69 

II 

rights  of,  in  clos,   . 

121 

Witnesses,  definition  of. 
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M        to  mortgage  of 

ri         to  testament. 
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Women,  rights  of,     . 
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121 
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Velle- 

.1 

pregnant,  triple  portion 

janum. 

.     404 

of,     .         .         .         . 

216 

(JLASGOW  :    HAY   NISBET,   STEAM-POWER    PRINTER,    TRONOATE. 


Jii.st  VuUhhed,  in  One  Vol.  Octavo,  27-s.  Cloth  Extra, 

DEDICATED    BY  TERMISSION  TO 

OI\p      ChANCELLOP>^   f^ATHERLEY. 


h 


THE 

COMMENTARIES 

OF 


-y 


GAIUS   ON  THE  ROMAN  LAW 

WITH    AN 

ENGLISH  TRANSLATION  AND  ANNOTATIONS, 

BY 

FKEDEKICK    TOMKINS,  Esq.,   M.A.,  D.C.L., 

:       /  AND 

7^  .      WILLIAM  GEORGE   LEMON,  Esq.,  LL.B., 
\^  OF  Lincoln's  inn,  barrister-at-law. 


OPINIONS  OF  THE  PRESS. 

"  Tlie  great  value  of  this  treatise  of  Gaius  arises  from  tlie  liglit  which  it 
throws  on  the  state  of  the  Eoman  Law  at  the  period  when  tlie  work  was  vn:h- 
ten.  It  was  a  great  work  which  was  accomplished  by  Justinian,  but  without 
a  knowledge  of  the  Institutes  of  Gaius  it  is  iinpossible  to  understand  its  true 
character,  or  to  apprehend  fully  the  nature  of  the  changes  which  are  sanc- 
tioned by  that  crowning  effect  of  Eoman  legislative  genius.  The  previous 
work  of  Mr.  Tomkins  on  the  "Sources  of  the  lioman  Law,  and  its  external 
History,  to  the  Decline  of  the  Eastern  and  Western  Empire,"  had  prepared 
us  to  expect  much  in  any  performance  relating  to  this  subject  in  which  he  bore 
a  part.  The  introduction  is  written  in  a  scholar-like  manner,  and  gives  an 
account  of  the  life  and  Commentaries  of  Gaius.  The  translation  is  admirably 
executed,  perfectly  literal,  thoroughly  intelligible,  and  evincing  a  complete 
acquaintance  with  all  the  technical  terms  of  the  Roman  Law.  AVith  the  help 
of  this  translation,  any  student  possessed  of  an  ordinary  knowledge  of  Latin 
will  be  able  to  understand  fully  the  text  of  Gaius,  while  the  notes  will  eluci- 
date the  bearing  of  statements  or  allusions,  for  the  thorough  comprehension  of 
which  some  knowledge  of  Roman  jurisprudence  is  requisite.  The  notes,  how- 
ever, go  a  great  deal  farther  than  this,  and  suggest  many  important  subjects 
for  the  consideration  of  those  to  whom  the  various  questions  connected  with 
Roman  Law  have  been  long  familiar.  They  are  obviously  the  production  of 
men  who  are  entirely  at  home  in  the  subjects  discussed,  and  who  feel  at  every 
step  that  they  are  working  on  ground  with  which  they  are  thoroughly  ac- 
quainted. As  a  consequence  of  this,  there  is  the  utmost  clearness  in  the 
exposition  of  every  matter  brought  under  review,  or  even  touched  upon." — 
The  Law  Revieio. 

"Messrs.  Tomkins  and  Lemon  have  done  their  work  of  translation  and 
annotation  almost  as  well  as  it  could  possibly  be  done.     The  system  wluch 
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the  translators  have  adopted  of  placing  the  Latin  text  and  the  translation  side 
by  side,  renders  the  task  of  testing  the  iidelity  of  the  latter  exceedingly  easy. 
The  notes  ai'e  at  once  explanations,  illustrations,  and  additions,  and,  in  their 
way,  form  a  body  of  law  which  would  not  be  disgraced  by  being  placed  by  the 
side  of  such  works  as  those  of  Sandars  and  Demangeat.  The  type  is  beautiful, 
and  the  book  is  in  every  respect  one  of  the  most  valuable  contributions  from 
an  English  source  to  our  legal  literature  which  the  last  half-century  has  wit- 
nessed."— Ediiihurgh  Evenincj  Courunt. 

"In  the  year  1821,  the  first  complete  edition  of  the  work  was  imblished  in 
Germany.  The  value  of  the  book  thus  discovered,  which  was  in  fact  the  basis 
upon  which  Justinian's  work  was  founded,  has  always  been  recognised.  It 
has  been  considered  the  best  introduction  to  the  study  of  the  Civil  Law ;  yet  it 
has  up  to  the  present  time  remained  comparatively  inaccessible.     It  has  never 

before  appeared  with  an  English  translation The  translation  is 

carefully  executed,  and  the  annotations  show  extensive  knowledge  of  the  Ro- 
man Law." — Athcnccuiii. 

"The  appearance  of  an  English  edition  of  Gains,  with  a  translation  and 
notes,  will  be  welcomed  by  all  who  are  interested  in  the  study  of  Roman  Law. 
The  original  and  translation  are  printed  in  parallel  columns,  and  each  section 
is  followed  with  notes  when  explanation  is  deemed  necessary." — Solicitors' 
Journal. 

"The  want  of  an  edition  of  the  Commentaries  of  Gains  for  English  students 
has  now  been  supplied  by  Dr.  Tomkins  and  Mr.  Lemon  in  a  manner  which 
leaves  nothing  to  be  desired.  The  translation  of  the  Latin  text  is  excellent, 
and  the  notes,  upon  which  the  value  of  the  work  mainl}^  depends,  are  full  of 
the  most  ample  learning  upon  the  matter  of  the  text.  They  contain  numerous 
illustrations  drawn  from  the  laws  of  England,  Germany,  and  France,  as  well 
as  frec[uent  quotations  from  various  writers  on  the  Roman  Law.  These  illus- 
trations and  quotations  we  con.sider  particularly  valuable  to  the  .student,  as 
they  enable  him  to  acquire  a  complete  knowledge  of  the  point  in  discussion  at 
the  smallest  expense  of  time  and  labour.  The  introduction  contains  an  account 
of  all  that  is  known  of  Gains  himself,  as  well  as  a  graphic  description  of  the 
discovery  of  his  works  in  Verona.  If  Dr.  Tomkins  edits  all  the  works  he  has 
promised  to  produce  with  the  same  care  that  he  has  bestowed  on  the  parts 
already  published  of  the  "Institutes  of  Roman  Law"  and  the  "Commentaries 
of  Gains,"  those  books  will  undoubtedly  be  the  highest  authorities  on  the  sub- 
ject."—  Tlie  Irish  Law  Times,  May,  1869. 


Royal  Octavo,  12.s.  Cloth, 

THE  INSTITUTES  OF  THE  ROMAN  LAW. 

COKTAIXIXCI  AN 

ACCOUNT  OF  THE  SOURCES  OF  THE  ROMAN  LAW  AND  ITS 

EXTERNAL  HISTORY  TO  THE  DECLINE  OF  THE 

EASTERN  AND  WESTERN  EMPIRES. 

BY 

FEEDERICK  TOMKINS,  Esq.,  M.A.,  D.C.L., 

OF  LIXCOLX'.S    IXX,    BARRISTER- AT-LAW. 


"This  work  promises  to  be  an  important  and  valuable  contribution  to  the 
study  of  the  Roman  Law." — Law  Magazine. 

"Of  all  the  works  on  the  Roman  Law  we  believe  this  will  be  the  best  suited 
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to  law  students.  Mr.  Tomkins  gives  us  a  simple  English  history  of  Roman 
Law,  arranged  most  lucidly  with  marginal  notes,  and  printed  in  a  form  calcu- 
lated for  easy  reading  and  retention  in  tlie  memory.  We  welcome  the  book 
of  Mr.  Tomkins.  It  is  calculated  to  promote  the  study  of  Roman  Law  ;  and 
both  at  the  Universities  and  in  the  Inns  of  Court,  it  is  a  work  which  may  be 
safely  and  beneficially  employed  as  a  text-book." — Law  Times. 

' '  This  work  is  pronounced  by  its  author  to  be  strictly  elementary.  But  in 
regard  to  the  labour  bestowed,  the  research  exercised,  and  the  materials  brought 
together,  it  seems  to  deserve  a  more  ambitious  title  than  that  of  an  elementary 
treatise.  The  chapter  on  legal  instruction,  detailing  the  systems  of  legal  edu- 
cation pursued  in  the  various  epochs  of  Rome,  reflects  great  credit  on  tlie  author, 
and  so  far  as  we  know  is  purely  original,  in  the  sense  that  no  preceding  Eng- 
lish writer  has  collated  the  matter  therein  contained." — Laiv  Journal. 

"  Mr.  Tomkins  has  chosen  his  subject  wisely  in  at  least  one  respect — there 
can  be  no  doubt  that  a  good  introductory  treatise  on  the  Roman  Law  is  sorely 
needed  at  present.  The  pn-sent  part  is  only  an  instalment.  But  the  present 
part  is  unquestionably  both  valuable  in  itself  and  of  good  promise  for  the 
future.  We  know  of  no  other  book  in  which  anything  like  the  same  amount 
of  information  can  be  acquired  with  the  same  ease.  We  shall  look  with  great 
interest  for  the  publication  of  the  remainder  of  this  treatise.  If  the  second 
part  is  as  well  executed  as  the  first,  and  bears  a  due  proportion  to  it,  we 
think  the  work  bids  fair  to  become  the  standard  text-book  for  English 
students. — Solicitors' Journal. 

' '  This  volume  contains  a  sound  account  of  the  sources  and  history  of  the 
Roman  Law.  In  the  author's  advocacy  of  the  study  of  the  Civil  Law  as  a 
preparation  for  the  construction  of  a  scientific  code,  we  heartily  concur." — 
Athenaum. 

"This  is  a  learned,  able,  and  .successful  performance.  Dr.  Tomkins  enters 
minutely  into  the  whole  history  of  the  Roman  Law,  beginning  with  an  inquiry 
into  the  law-making  powers  of  the  dift'erent  constituent  bodies  under  the  Re- 
public. The  different  sources  of  the  Roman  Law  are  investigated,  and  we  have 
a  fuller  and  better  account  than  in  any  other  treatise  with  which  we  are  ac- 
quainted of  the  different  schools  of  the  Roman  jurists,  of  the  character  of  the 
legal  instruction  conferred  ui)on  the  students,  and  a  minute  review  of  the  more 
distinguished  jurists  of  the  pre- Justinian  era.  The  second  division  of  the  work 
treats  of  the  legislation  of  Justinian,  descriptively  and  historically  ;  and  the 
tiiird  of  the  fate  of  tlie  Roman  Law  after  the  fall  of  the  empire.  It  will  doubt- 
less be  a  recommendation  to  this  work  in  England  to  know  that  the  author 
studied  at  the  feet  of  Mittermaier  and  Von  Vangerow  of  Heidelberg.  We  can 
heartily  recommend  the  volume  as  containing  more  exhaustive  and  erudite 
inquiry  into  the  history  of  the  Roman  Law  than  any  other  work  by  an  English 
author. " — Morning  Star. 

Tills  Work  has  been  selected  by  the  Council  of  Legal  Education 
as  one  of  the  Books  on  the  Civil  Law  in  which  Students  for  the 
Bar  presenting  themselves  for  Examination  in  Honours  will  be 
examined. 
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Stephen's  New  Commentaries.— Sth  Edition. 

In  4  vols.     8vo.     il.  is.  cloth. 

Mr.  SEE JE ANT  STEPHEN'S  NEW  COMMENT AEIES  on 
the  LAWS  OF  ENGLAND,  partly  foimded  on  Blankstone.  By  James 
Stephen,  Esq.,  LL.D.,  Judge  of  County  Courts.  The  Eighth  Edition. 
Prepared  for  the  Press  by  Heney  St.  James  Stephen,  of  the  Middle  Temple, 
Barrister-at-Law.  1880 

%*  This  Work  is  set  for  the  Intermediate  Examinations  for  Solicitors  for 
1880  and  1881. 


"Dr.  James  Stephen  has  just  brought 
out  the  eighth  et  itiou  of  Mr.  Serjeant 
Stephen's  Commentaries  on  the  Laws  of 
England  (founded  on  Blackstone).  This 
edition  deserves  more  attention  than 
previous  editions,  for  the  reason  that  it 
has  been  revised  with  a  view  to  gi^'ing 
full  eifect  to  the  alterations  in  our  law 
and  practice  introduced  by  the  Judicature 
Acts,  and  with  the  design  of  giving  a 
more  scientific  classification  of  crimes, 
so  as  to  bring  the  last  book  into  harmony 
with  the  general  structure  of  the  proposed 
Criminal  Code.  Dr.  Stephen  has  been 
assisted  in  his  work  by  his  son,  Mr.  Henry 
St.  James  Stephen.  From  our  examina- 
tion of  the  work  (facilitated  by  the  adop- 
tion of  the  American  plan  of  cutting  the 
leaves  in  the  binding),  we  believe  it  will 
be  found  to  be  one  of  the  most  valuable 
text  books  which  we  possess,  not  only  as 
to  the  general  law,  but  as  to  the  new 


system  which  has  grown  under  the  Judi- 
cature Acts." — Laiv  Times. 

"  It  is  quite  unnecessary  for  us  to  re- 
iterate the  praises  we  have,  on  many 
former  occasions,  bestowed  upon  this 
excellent  work.  A  new  edition  has  been 
rendered  necessary,  both  by  reason  of 
the  last  edition  having  been  exhausted, 
and  of  the  recent  changes  in  the  law 
effected  by  the  operation  of  the  Judica- 
ture Acts ;  and  Dr.  Stephen  has  not 
shirked  the  labour  required.  The  last 
edition  was  published  in  the  year  187-i  ; 
and,  although  the  changes  then  intended 
to  be  introduced  by  the  Judicature  Act 
of  1873  were  embodied  in  it,  yet  the 
subsequent  Judicature  Acts  and  new 
rules  of  procedure,  supplemented  by 
judicial  decisions  upon  them,  have  made 
Dr.  Stephen's  task  of  revision  no  Ught 
one." — Law  Journal. 


Mozley  and  Wliiteley's  Concise  Law  Dictionary. 

In  1  vol.  8vo.  20«.  cloth,  2bs.  brown  calf. 

A  CONCISE  LAW  DICTION AEY,  containing  Shoi-t  and  Simple 
Definitions  of  the  Tenns  used  in  the  Law.  By  Herbert  Newman  Mozley,  M.A., 
Fellow  of  King's  College,  Cambridge,  and  of  Lincoln's  Inn,  Esq.,  and  George 
Crispe  Whiteley,  M.A.  Cantab.,  of  the  Middle  Temple,  Esq.,  Banisters-at-Law. 

187G 

considerable  amount  both  of  labour  and 
learning  has  e-vidently  been  expended 
upon  it,  and  to  the  general  public  it  may 
be  recommended  as  a  reliable  and  useful 
guide.  Law  students  desirous  of  cram- 
ming will  also  find  it  acceptable."— Zaw 
Times. 

' '  The  authors  of  the  above  work  do 
not  profess  to  address  themselves  solely 
to  the  members  of  the  legal  profession  ; 
their  object  has  been  to  produce  a  book 
which  shall  also  be  useful  to  the  general 
public  by  gi^-ing  clear  yet  concise  ex- 
planations of  the  legal  terms  and  phrases 
in  past  and  present  use,  and  we  think  they 
have  satisfactorily  performed  their  task." 
— Justice  of  the  Peace. 


"This book  is  a  great  deal  more  modest 
in  its  aims  than  the  law  dictionary  we 
received  a  little  while  ago.  Its  main 
object  is  to  explain  briefly  legal  tenns 
both  ancient  and  modem.  In  many 
cases,  however,  the  authors  have  added  a 
concise  statement  of  the  law.  But  as  the 
work  is  intended  both  for  lawyers  and 
the  public  at  large,  it  does  not  j)rofess  to 
give  more  than  an  outline  of  the  doctrines 
refen-ed  to  under  the  several  headings. 
Having  regard  to  this  design,  we  think 
the  work  is  well  and  carefully  executed. 
It  is  exceedingly  complete." — Solicitors' 
Journal. 

' '  This  book  contains  a  large  mass  of 
information    more    or   less    useful.      A 
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Tiulor's  Leading  Cases  on  Real  Property,  &c.— Srd  Ed. 

In  one  thick  volume,  royal  8vo.  21.  12s.  6d.  cloth. 

A    SELECTION    OF    LEADING    CASES    ON    THE    LAW 

EELATINa  TO  EEAL  PROPERTY,  Conveyancing,  and  the  Construction 
of  Wills  and  Deeds ;  with  Notes.  Third  Edition.  By  Owen  Davies  Tudoe, 
Esq.,  of  the  Middle  Temple,  Barrister-at-Law,  Author  of  "A  Selection  of 
Leading  Cases  in  Equity."  1879 


"  The  second  edition  is  now  before  us, 
and  we  are  able  to  say  that  the  same  ex- 
tensive knowledge  and  the  same  laborious 
iudustiy  as  have  been  exhibited  by  Mr. 
Tudor  on  former  occasions  characterize 
this  later  production  of  his  legal  author- 
ship ;  and  it  is  enough  at  this  moment  to 
reiterate  an  opinion  that  Mr.  Tudor  has 
well  maintained  the  high  legal  reputation 
which  his  standard  works  have  achieved 
in  all  countries  where  the  English  lan- 
guage is  spoken,  and  the  decisions  of  our 
Courts  are  quoted." — Law  Magazine  and 
Mcriciv  ou  2nd  edit. 

"  To  Mr.  Tudor' s  treatment  of  all  these 
subjects,  so  comiilicated  and  so  varied,  we 
accord  our  entire  commendation.  There 
are  no  omissions  of  any  important  cases 
relative  to  the  various  branches  of  the 
law  comprised  in  the  work,  nor  are  there 


any  omissions  or  defects  in  his  statement 
of  the  law  itself  applicable  to  the  cases 
discussed  by  him.  We  cordially  recom- 
mend the  work  to  the  practitioner  and 
the  student  alike,  but  especially  to  tlie 
foiTuer." — Solicitors''  Joiirtia/  ou'lndedit. 
' '  This  and  the  other  volumes  of  Mr. 
Tudor  are  almost  a  law  library  in  them- 
selves, and  we  are  satisfied  that  the  student 
would  leam  more  law  from  the  careful 
reading  of  them  than  he  would  acquire 
from  double  the  tune  given  to  the  elabo- 
rate treatises  which  learned  professors 
reconuneud  the  student  to  peruse,  with 
entii'e  forgetfulness  that  time  and  brains 
are  lunited,  and  that  to  do  what  they 
advise  would  be  the  work  of  a  life.  No 
law  library  should  be  without  this  most 
useful  book." — Law  Times  on  2nd  edit. 


Sir  T.  Erskine  May's  Parliamentary  Practice. 

Eighth  Edition.     In  One  very  thick  voliune,  Svo.     21.  2s.  cloth. 

A  TEEATISE  on  tlie  LAW,  PEIVILEGES,  PEOCEEDINGS 
and  USAGE  OF  PARLIAMENT.  By  Sir  Thomas  Eeskine  May,  D.C.L., 
K.C.B.,  Clerk  of  the  House  of  Commons  and  Bencher  of  the  Middle  Temple. 
Eighth  Edition,  Revised  and  Enlarged.  1879 

Contents  :  Book  I.  Constitution,  Powers  and  Privileges  of  Parliament.  Book  II. 
Practice  and  Proceedings  in  Parliament.  Book  III.  The  Manner  of  Passing 
Private  Bills,  with  the  Standing  Orders  in  both  Houses,  and  the  most  recent 
Precedents. 


"  A  work,  which  has  risen  from  the 
position  of  a  text-book  into  that  of  an 
authority,  would  seem  to  a  considerable 
extent  to  have  passed  out  of  the  range  of 
criticism.  It  is  quite  unnecessary  to 
point  out  the  excellent  ari'angement,  ac- 
curacy and  completeness  which  long  ago 
rendered  Sir  T.  E.  May's  treatise  the 
standard  work  on  the  law  of  Parliament. 
Not  only  are  points  of  Parliamentary 
law  discussed  or  decided  since  the  publi- 
cation of  the  last  edition  duly  noticed  in 
their  places,  but  the  matter  tlius  added 
is  well  digested,  tersely  presented  and 
carefully  intei-woven  with  the  text." — 
Solicitors''  Journal. 


' '  Fifty  pages  of  new  matter  have  been 
added  by  Sir  Thomas  May  in  his  seventh 
edition,  thus  comprising  every  alteration 
in  tlie  law  and  practice  of  Parliament, 
and  all  material  precedents  relating  to 
public  and  private  business  since  the 
publication  of  the  sixth  edition.  We 
need  make  no  comment  upon  the  value 
of  the  work.  It  is  an  accejjted  authority 
and  is  undeniably  the  law  of  Parliament. 
It  has  been  brought  up  to  the  latest  date, 
and  should  be  in  the  hands  of  every  one 
engaged  in  Parliamentary  hie,  whether 
asalawyer  or  as  a  senator." — Laiv  Times. 


MESSES.  BUTTEEWOETH,  7,  FLEET  STEEET,  E.G. 


Fisher's  Law  of  Mortgage.— 3rd  Edition. 

2  vols,  royal  8vo.  60s.  cloth,  72s.  calf. 

THE  LAW   OF  MOETGAGE  AND  OTHER  SECUEITIES 
UPON  PROPEETY.     By  William  Richaed  Fishee,  of  Lincoln's  Inn,  Esq., 


Barrister-at-Law. 

"  This  work  has  built  up  for  itself,  in 
the  experienced  opuiiou  of  the  profession, 
a  very  high  reputation  for  carefulness, 
accuracy  and  lucidity.  This  reputation 
is  fully  maiutained  in  the  present  edition. 
The  law  of  securities  upon  projierty  is 
confessedly  intricate,  and  probably,  as 
the  author  justly  observes,  embraces  a 
greater  variety  of  learning  than  any  other 
single  branch  of  the  English  law.  At  the 
same  time  an  accurate  knowledge  of  it  is 
essential  to  every  practising  hamster,  and 
of  daily  requirement  among  solicitors. 
To  all  such  we  can  confidently  recommend 
Mr.  Fisher's  work,  which  wiU.  moreover, 
prove  most  useful  reading  for  the  student, 
both  as  a  storehouse  of  information  and 
an  intellectual  exercise."  Zaiv  Magazine. 

' '  Those  who  are  familiar  with  the 
work  know  that  it  is  never  proUx,  that  it 
is  accurate  and  complete :  and  we  think 
that  the  present  edition  will  not  diminish 
its  reputation  in  these  respects.  On  sub- 
jects upon  which  we  have  examined  it  we 
have  found  the  cases  diligently  collected 
and  carefully  stated,  and  the  effect  of 
the  new  legislation  very  concisely  given. 
The  various  points  upon  which  the  Judi- 
cature Act  has  a  bearing  on  Mr.  Fisher's 
subject  are  verj'  well  annotated ;  and  not 
only  on  this  subject,  but  as  the  general 
result  of  an  examination  of  this  edition, 
we  can  say  thatit  contains  evidenceof  un- 
remitting care  and  industry." — Solicitors' 
Journal. 
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' '  His  work  has  long  been  known  as  the 
standard  work  on  the  law  of  mortgages, 
and  he  has  now  published  his  third 
edition.  The  object  and  scojDe  of  his 
work  is  probably  familiar  to  most  of  our 
readers.  It  is,  as  the  author  himself  says, 
'  to  explain  the  nature  of  the  different 
kinds  of  securities,  the  rights  and  equities 
which  they  create,  and  the  manner  of  and 
circumstances  attending  their  discharge.' 
The  earlier  parts  of  the  work  have  been 
recast  and  now  apjiear  in  the  language 
and  arrangement  used  in  the  completed 
part  of  the  '  Digest  of  the  Law  of  Mort- 
gage and  Lien,'  which  Mr.  Fisher  de- 
signed and  executed  for  the  Digest  Com- 
mission. This  system  of  classiiication, 
by  adoption  of  comprehensive  and  for- 
mally stated  propositions,  is  the  right 
mode  of  framing  a  work  of  this  nature, 
and  the  present  -edition  of  Mr.  Fisher's 
work  is,  ■ivithout  doubt,  a  vast  improve- 
ment on  the  last  edition.  The  form  and 
style  admit  of  little  exception.  The  work 
is  not  much  enlarged  in  bulk;  but,  be- 
sides the  new  statutes  and  decisions 
relating  to  the  subject,  the  author  has 
added  a  great  number  of  references  to 
contemporary  reports  not  formerly  cited. 
In  conclusion  we  may  compliment  Messrs. 
Butterworth  on  the  excellent  type  and 
correct  printing  of  these  volmnes,  and  the 
handsome  and  convenient  style  in  which 
they  have  been  gotup." — Law  Journal. 


Seaborne's  Law  of  Vendors  &  Purchasers.— 2nd  Ed. 

In  1  vol.  post  8vo.  10«.  M.  cloth. 

A  CONCISE  MANUAL  OF  THE  LAW  OF  VENDORS 
AND  PUECHASERS  OF  REAL  PROPERTY.  Second  Edition.  By  Henet 
Seaboene,  Solicitor.  1879 

*j^*  This  work  is  designed  to  furnish  Practitioners  with  an  easy  means  of  reference  to 
the  Statutory  "Enactments  and  Judicial  Decisions  regulating  the  transfer  of 
Heal  Property,  and  also  to  bring  these  authorities  in  a  compendious  shape  under 
the  attention  of  Students. 

"The  value  of  Mr.  Seaborne's  work 
consists  in  its  being  the  most  concise 
summary  yet  published  of  one  of  the 
most  important  branches  of  the  law. 
The  student  will  find  this  book  a  useful 
introduction  to  a  dry  and  difficult  sub- 
ject."— Law  Examination  Journal. 

"  The  book  before  us  contains  a  good 
deal,  especially  of  practical  information, 
as  to  the  course  of  conveyancing  matters 


in  solicitors'  offices  which  may  be  useful 
to  students." — Solicitors''  Journal. 

"  We  will  do  Mr.  Seaborne  the  justice 
to  say  that  we  believe  his  work  will  be 
of  some  use  to  articled  clerks  and  others 
in  solicitors'  oifices,  who  have  not  the 
opportunity  or  inclination  to  refer  to  the 
standard  works  from  which  his  is  com- 
piled."— Law  Journal. 


LAW  WORKS  PUBLISHED  BY 


Plumptre  on  Contracts. 

Tost  8vo.,  8,5.  cloth. 

A  SUMMAEY  of  the  PEINCIPLES  of  the  LAW  of  SIMPLE 
CONTRACTS.  By  Claude  C.  M.  Plumptre,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.     (Middle  Temple  Common  Law  Scholar,  Hilary- 


Term,  1877.) 

"In  our  last  volume  we  had  occasion 
to  mention  with  approbation  two  works 
by  Mr.  Arthur  Underbill,  '  A  Summary 
of  the  Law  of  Torts,'  and  '  A  Concise 
Manual  of  the  Law  relating  to  Trusts 
and  Trustees  ;'  the  first  of  these  had 
reached  a  second  edition,  and  in  its  pre- 
paration the  author  of  the  present  work 
was  associated  with  Mr.  Underbill.  In 
the  preparation  of  this  book  Mr.  Plumptre 
has  adopted  the  lines  laid  down  by  Mr. 
Underbill ;  by  means  of  short  rvdes  and 
sub-rules  he  presents  a  summary  of  the 
leading  principles  relating  to  the  law  of 
simple  contracts,  with  the  decisions  of 
the  Courts  by  which  they  are  illustrated. 
Part  I.  deals  with  the  parties  to  a  simple 
contract,  and  treats  of  those  persons  ex- 
empted from  the  perfomiauce  of  their 
contracts  by  reason  of  incapacity,  such 
as  infants,  married  women,  lunatics, 
drunkards,  convicts  and  bankrupts. 
Chapter  4  is  devoted  to  contracts  by  cor- 
porations and  by  agents,  and  the  follow- 
ing chapter  to  pai-tners  and  partnerships 
generally. 

"  In  Part  II.  we  have  the  constituent 
parts  of  a  simple  contract,  the  consent  of 
the  parties,  the  consideration,  the  pro- 
mise, contracts  illegal  at  common  law 
and  by  statute,  and  fraudulent  con- 
tracts. 

"Part  III.  gives  rules  for  making  a 
simple  contract,  and  treats  of  contracts 
within  the  4th  and  17th  sections  of  the 
Statute  of  Frauds  ;  Statutes  of  Limita- 
tion ;  the  discharge  of  the  obligation  im- 
posed by  the  contract  by  perfonnance  ; 
by  mutual   agreement;    by  accord  and 
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satisfaction  ;  and  by  operation  of  law  ; 
oral  evidence  and  written  contracts ; 
damages ;  and  contracts  made  abroad. 

"  The  book  contains  upwards  of  one 
hundred  rules,  all  ably  illustrated  by 
cases,  and  a  very  full  and  well-compiled 
index  facilitates  reference.  It  is  more 
particularly  addressed  to  students,  but 
practitioners  of  both  branches  of  the  legal 
profession  will  find  it  a  useful  and  trust- 
worthy guide." — Justice  of  the  Peace. 

"  This  book  is  compiled  upon  the  same 
principle  as  the  works  of  Mr.  Underbill 
on  Torts  and  Trusts.  The  object  of 
the  present  work  will  appear  from 
the  opening  paragraph  of  the  Preface. — 
'  It  may  cause  some  little  surprise 
when  it  is  seen  that,  notwithstanding 
the  many  able  works  on  the  Law  of 
Contracts  that  have  been  published,  I 
have  ventured  to  add  another  volume  to 
that  already  formidable  array  of  legal 
literature.  The  reason  why  I  have  done 
so  is,  because  this  branch  of  the  law, 
however  diversely  treated,  still  remains 
unreduced,  whether  by  means  of  articles 
and  notes,  or  rules  and  sub-rules,  or 
otherwise,  into  the  form  of  a  concise 
summary  or  digest ;  and  in  the  present 
work  I  have  hoped,  to  a  certain  extent, 
to  supply  the  want  thus  existing.' 

"  The  promise  thus  held  out  is  amply 
realized  in  the  body  of  the  work,  which 
will  be  found  of  the  greatest  assistance 
not  only  to  the  student  who  desires  to 
become  acquainted  with  the  law  of  con- 
tracts, but  to  the  practitioner  who  wishes 
to  note  up  the  most  recent  decisions." — 
Law  Examination  Journal. 


Mosely's  Articled  Clerks'  Handy-Book.    By  Bedford. 

1  vol.  jDost  Svo.,  %s.  6d.  cloth. 

MOSELY'S  PEACTICAL  HANDY-BOOK  OF  ELEMENTAEY 

LAW,  designed  for  the  Use  of  Articled  Clerks,  with  a  Course  of  Study,  and 
Hints  on  Reading  for  the  Intermediate  and  Final  Examinations.  Second 
Edition.     By  Edwaed  Henslowe  Bedford,  Solicitor.  1878 

"  The  object  of  the  work,  however,  is       recommended  to  every  one  who  contem 


not  so  much  to  give  direct  infonnation 
to  the  articled  clerk  on  matters  of  law, 
as  to  guide  him  in  the  course  of  his  study 
and  office  work — and  for  this  purpose  the 
book  is  admirably  adapted.  It  is  divided 
into  six  chapters,  the  first  five  of  which 
are  devoted  to  the  first,  second,  third, 
fourth  and  fifth  years  respectively  of  the 
articled  clerk's  career.  Chapter  VI.  is 
devoted  to  'The  Final  Examination,' 
and  contains  some  very  sensible  recom- 
mendations to  students  who  propose  to 
enter  for  this  examination. 

"This   book    cannot   be  too  strongly 


plates  becoming  a  solicitor." — Law  Ex- 
amination Journal. 

"  Mr.  E.  H.  Bedford,  indefatigable  in 
his  labours  on  behalf  of  the  articled  clerk, 
has  supervised  a  new  edition  of  Mosely's 
Handy  Book  of  Elementary  Law.  It  will 
certainly  not  be  the  fault  of  either  Author 
or  Editor  if  the  years  spent  under  articles 
are  not  well  spent,  and  if  the  work  re- 
quired to  lay  a  sound  foundation  of  legal 
knowledge  is  not  done  with  that  '  know- 
ledge' of  which  they  so  emphatically  de- 
clare the  necessity." — Law  Magazine. 


UnderhiU's  Law  of  Trusts  and  Trustees. 

1  vol.  post  8vo.  8s.  cloth. 
A  CONCISE   MANUAL  of  the  LAW  relating  to  PEIVATE 
TRUSTS  AND  TRUSTEES.      By  Aethtjk  Undeehiil,   M.A.,   of  Lincoln's 


Inn,  Esq.,  Barrister-at-Law. 

"  From  our  perusal  of  this  text  book, 
we  may  say  that  it  is  a  very  complete 
and  very  concise  study  of  this  important 
branch  of  law The  articles  con- 
taining the  propositions  of  law  are  cor- 
rectly stated,  and  the  illustrations  are 
carefully  collected  and  noted." — Times. 

"  His  task  was  indeed  one  of  great 
difficulty,  dealing,  as  he  has  done,  with  a 
subject  so  complex  ;  but  he  has  achieved 
it  with  ability  and  success.  To  those 
who  are  themselves  destined  to  expe- 
rience what  a  famous  law  reformer  called 
'  the  pleasures  derived  from  the  condi- 
tion of  trustee,'  this  clearly  written 
manual  will  be  no  slight  boon." — Irish 
Law  Times. 

"  We  recently  published  a  short  review 
or  notice  of  Mr.  A.  F.  Leach's  '  Digest  of 
the  Law  of  Probate  Duty,'  and  remarked 
that  it  was  framed  after  the  model  of 
Sir  Fitz James  Stephen's  '  Digest  of  the 
Criminal  Law  and  Law  of  Evidence  from 
the  Indian  Acts,'  and  which  has  been 
followed  by  Mr.  Pollock  in  his  '  Digest 
of  the  Law  of  Partnership.'  Mr.  Lander- 
hill  has,  in  the  above-named  volume, 
perfonned  a  similar  task  in  relation  to 
the  '  Law  of  Trusts.'  In  seventy-six 
articles  he  has  summarized  the  principles 
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of  the  '  Law  of  Trusts'  as  distinctly  and 
accurately  as  the  subject  will  admit,  and 
has  supplemented  the  articles  with  illus- 
trations. He  has  chosen  a  branch  of  the 
law  which  appears  one  of  the  most  diffi- 
cult to  deal  with  in  this  way.  He  has, 
however,  succeeded  fairly  well,  and  it 
seems  probable,  as  he  suggests  in  his 
preface,  that  '  a  person  of  ordinary  in- 
dustry and  capacity  may  easily  learn  the 
seventy-six  ai-ticles  of  this  work,  and 
may,  without  great  effort,  remember  the 
main  facts  of  such  of  the  illustrative 
cases  as  are  what  may  be  called  '  lead- 
ing;' and  when  he  has  done  so  he  wUl 
possess  such  a  knowledge  of  the  prin- 
ciples upon  which  the  court  acts  with 
regard  to  private  trusts  as  will  enable 
him  to  answer  without  hesitation  all  such 
questions  as  occur  in  the  every-day  ex- 
perience of  a  general  practitioner.'  " — 
Zaw  Journal. 

"  The  work  is.  intended  for  those  who 
cannot  study  larger  tomes,  and  Mr.  Uu- 
derhill  is  sanguine  that  the  student  will 
be  able  to  learn  and  remember  all  that 
he  has  written.  We  believe  this  to  be 
quite  possible,  and  commend  the  work  to 
the  attention  of  students." — Law  Times. 


UnderhiU's  Law  of  Torts  or  Wrongs.— 2nd  edit. 

1  vol.  post  8vo.  8«.  cloth. 

A  SUMMAEY  OF  THE  LAW  OF  TOETS  OE  WEONGS 

INDEPENDENT  OF  CONTRACT,  for  the  use  of  Students  and  Practitioners. 
By  Aethue  Undeehtll,  M.A.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  2ud  edit. 

1878 


' '  Mr.  Underhill  states  that  his  chief 
aim  has  been  to  write  for  the  student, 
but  many  who  have  passed  their  pupil- 
age and  are  now  enjoying  the  advan- 
tages of  considerable  practice,  may  con- 
sult these  pages  vrith  advantage.  Mr. 
Underhill  places  before  his  readers  broad 
principles  or  rules  of  law,  which  he 
illustrates  by  cases  falling  under  them, 
so  that  they  are  placed  before  the  mind 
in  a  manner  most  impressive.  Excep- 
tions are  not  omitted,  and  the  rules  are, 
when  necessary,  elucidated  by  sub-rules. 
The  plan  is  a  good  one,  and  has  been 
honestly  carried  out,  and  a  good  index 
facilitates  reference." — Justice  of  the 
Peace. 

' '  He  has  set  forth  the  elements  of  the 
law  with  clearness  and  accuracy.  The 
little  work  of  Mr.  Underhill  is  inexpen- 
sive, and  may  be  generally  relied  on." — 
Law  Times. 

' '  This  work  appears  fairly  to  deserve 
the  success  which  it  has  attained.  The 
plan  of  it  is  to  arrange  the  law  under  a 
series  of  "rules"  in  large  type,  and  to 


print  beneath  each  "rule"  such  cases 
and  comments  as  are  necessary  in  ex- 
planation. In  the  present  edition,  the 
first  chapter — which  treats  of  wrongs 
jiurely  ex  delicto — has  been  completely 
re-wi-itten,  and  new  chapters  upon  in- 
junctions, negligence  and  fraud  have 
been  added,  and  the  whole  has  been  care- 
fully coiTCcted  and  revised.  We  can 
confidently  recommend  the  book  to  stu- 
dents."— Law  Journal. 

' '  Mr.  L^nderhill  has  brought  out  a 
second  edition  of  his  work  on  the  Law 
of  Torts,  m  which  he  has  been  assisted 
by  Mr.  C.  C.  M.  Plumptre.  The  new 
volume,  while  containing  much  fresh 
matter,  remains  a  handy  guide  to  the 
important  but  complicated  branch  of  law 
to  which  it  relates,  and  will  be  found  con- 
veniently arranged  for  reference  by  the 
practitioner  no  less  than  the  student. 
Chapters  III.  and  XII.,  on  the  Liability 
of  Masters  and  on  Infringement  of  Patents 
and  CopjTight,  deal  briefly  but  clearly 
with  subjects  of  constant  recurrence  in 
courts." — Laiv  Magazine. 
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LAW  WORKS  PUBLISHED  BY 


Coote's  Probate  Practice.— 8th  Edition. 

1  vol.     8vo.     26s.  eluth;   30.v.  culf. 

THE  COMMON  FORM  PRACTICE  OF  THE  HIGH  COURT 
OF  JUSTICE  IN  GRANTING  PROBATES  AND  ADMINISTRATIONS. 
By  Henry  Chakles  Coote,  F.S.A.,  late  Proctor  in  Doctors'  Coimiious,  Author 
of  "The  Practice  of  the  Ecclesiastical  Coui-ts,"  &c.  &c.  1878 


"  The  above  is  another  name  for  what 
is  commonly  known  to  the  profession  as 
Coote's  Probate  Practice,  a  work  about 
as  iudispensable  in  a  solicitor's  oflice  as 
any  book  of  jn-actice  that  is  known  to 
lis.  The  seventh  edition  is  chiefly  dis- 
tinguishable from  the  sixth  edition  in 
this,  that  certain  important  modifications 
and  alterations  are  effected  which  have 
been  rendered  necessary  by  the  Judi- 
cature Acts.  Judicial  decisions  subsequent 
to  the  last  edition  have  been  carefully 
noted  uj).     We  notice  several  new  and 


useful  f oiTQS ;  and  the  author  has  not 
only  attempted,  but  has  in  the  main  suc- 
ceeded, in  adopting  the  forms  and  direc- 
tions under  the  old  probate  practice,  as 
embodied  in  jirevious  editions  of  the 
work,  to  the  new  procedure  under  the 
Judicature  Acts.  Solicitors  know  that 
the  difficulties  in  the  way  of  satisfying 
the  different  clerks  at  Somerset  House 
are  frequently  great,  and  there  is  nothing 
so  likely  to  tend  to  simplicity  of  jDractice 
as  Mr.  Coote's  book." — Law  Tunes. 


Chadwick's  Probate  Court  Manual,  corrected  to  1876. 

Royal  8vo.  12s.  cloth. 

EXAMPLES    OF   ADMINISTRATION    BONDS    FOR   THE 

COURT  OF  PROBATE  ;  exhibiting  the  Principle  of  various  Grants  of  Admi- 
nistration and  the  correct  Mode  of  preparuig  the  Bonds  in  respect  thereof  ;  also 
Directions  for  preparing  the  Oaths,  arranged  for  practical  utility.  With  Extracts 
from  the  Statutes ;  also  various  Forms  of  Affirmation  prescribed  by  Acts  of 
Parliament,  and  a  Prefatory  as  well  as  a  Supplemental  Notice,  bringing  the 
work  dowTi  to  1876.    By  Samuel  Chadwick,  of  Her  Majesty's  Court  of  Probate. 


Denison  and  Scott's  House  of  Lords  Practice. 

8vo.  16s.  cloth. 

APPEALS  TO  THE  HOUSE  OF  LORDS:  Procedure  and 
Practice  relative  to  English,  Scotch  and  Irish  Appeals ;  with  the  Appellate 
Jurisdiction  Act,  1876;  the  Standing  Orders  of  the  House;  Directions  to 
Agents ;  Forms,  and  Tables  of  Costs.  Edited,  with  Notes,  References,  and  a 
full  Index,  fonning  a  complete  Book  of  Practice  under  the  new  Appellate 
System,  by  Chaeles  Maesh  Denison  and  Charles  Hendeeson  Scott,  of  the 
Middle  Temple,  Esqs.,  Barristers-at-Law.  1879 


"  The  most  important  portion  of  the 
work,  viz. ,  that  concerning  the  Procedure 
and  Practice  on  Appeal  to  the  House  of 
Lords,  contains  information  of  the  most 
important  kind  to  those  gentlemen  who 
have  business  of  this  nature ;  it  is  well 
and  ably  compiled,  and  the  practitioner 
will  find  no  difficulty  in  following  the 
various  steps  indicated. 

"  The  whole  book  is  well  and  carefully 
prepared,  and  is  unusually  readable  in 
its  style." — Justice  of  the  Peace. 

"  This  is  a  small  volume  upon  a  subject 
of  the  greatest  practical  interest  at  the 
present  time,  for,  notwithstanding  the 
changes  which  have  been  made  in  the 
construction  of  the  ultimate  Court  of  Ap- 


peal, there  are  no  two  opinions  as  to  the 
position  which  it  holds  in  the  coniidence 
of  the  profession  and  the  public.  A 
learned  introduction  gives  a  brief  but 
sufficient  historical  sketch  of  the  juris- 
diction of  the  House  of  Lords.  This  is 
followed  by  a  practical  treatise,  which  is 
a  complete  and  well-written  guide  to  the 
procedure  by  which  an  Appeal  is  begun, 
continued,  and  ended,  including  an  im- 
portant chapter  on  Costs.  In  an  appen- 
dix are  given  the  Act  of  1876,  the 
portions  of  the  Supreme  Court  of  Judi- 
cature (Ireland)  Act,  1877,  and  the 
Scotch  Statutes,  Forms,  and  Bills  of 
Costs."— Law  Times. 
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Drewry's  Forms  of  Claims  &  Defences  in  Chancery. 

Post  8vo.  9s.  cloth. 

FOEMS  OF  CLAIMS  AND  DEFENCES  IN  THE  COUETS 
OF  THE  CHANCERY  DIVISION  of  the  HIGH  COURT  OF  JUSTICE. 
With  Notes  containing  an  Outline  of  the  Law  relating  to  each  of  the  subjects 
treated,  and  an  Appendix  of  Fomis  of  Endorsement  on  the  Writ  of  Summons. 
By  C.  Stewaet  Deewey,  of  the  Inner  Temple,  Esq.,  Ban-ister-at-Law,  Author 
of  a  Treatise  on  Injunctions  and  of  Reports  of  Cases  in  Equity,  temp.  Kindersley, 
V.-C,  and  other  works.  1876 


"Mr.  Drewry  has  attempted  to  supply 
the  defect  of  the  Schedule  to  the  Judi- 
cature Act  of  187-5,  and  he  has  proceeded 
in  his  work  in  the  safest  and  most  satis- 
factory manner.  The  forms  thus  intro- 
duced are  concise  and  cannot  fail  to 
be  very  useful  and  welcome." — Laiv 
Magazine. 

"Mr.  Drewry's  plan  of  taking  the 
facts  for  the  forms  from  reported  cases 
and  adapting  them  to  the  new  rules  of 
pleading,  seems  the  best  that  can  be 
adopted.  The  forms  we  have  looked  at 
seem  to  be  fairly  correct." — Solicitors'' 
Journal. 


"The  draftsman  of  the  present  day 
cannot  but  need  the  aid  of  a  work  thus 
compiled,  however  experienced  in  the 
niceties  of  the  past  system,  and  trusting 
to  its  guidance  benefit  in  time  and  labour 
saved ;  while  to  the  younger  members 
of  the  profession  especially  we  cordially 
recommend  the  work." — Irish  Law 
Times. 

"The  work  is  one  likely  to  prove 
useful  to  the  practitioner." — Justice  of 
the  Peace. 

"On  the  whole,  we  can  thoroughly 
recommend  it  to  our  readers." — Law 
Examination  Journal. 


Collier's  Law  of  Contributories. 

Post  8vo.  95.  cloth. 

A  TEEATISE    ON  THE  LAW  OF  CONTEIBUTOEIES  in 

the  Winding-up  of  Joint  Stock  Companies.     By  Robert  Colixee,  of  the  Inner 
Temple,  Esq.,  Banister-at-Law.  1875 

"  It  is  impossible  after  a  perusal  of  the  consideration  of  the  profession." — Lata 
book  to  doubt  that  the  author  has 
honestly  studied  the  subject,  and  has  not 
contented  himself  with  the  practice  of 
piecing  together  head  notes  from  reports. ' ' 
Solicitors^  Journal. 

' '  Without  making  any  quotations  for 
the  pui-pose  of  illustrating  the  above  re- 
marks, we  think  we  are  justified  in  com- 
mending this  treatise  to  the  favourable 


consideration  of  the  profession. 
Journal. 

"There  is  probably  no  branch  of  the 
law  of  contracts  more  diificult  and  intri- 
cate than  this  of  contribution,  and  the 
cases  quoted  by  Mr.  Collier  are  treated 
with  gi'eat  discrimination,  so  that  the 
book  enables  a  man  who  has  not  made 
the  subject  a  matter  of  special  study  to 
advise  with  comparatively  small  trouble 
to  himself." — Irish  Law  Times. 


Trower's  Prevalence  of  Equity. 

8vo.  bs.  cloth. 

A  MANUAL  OF  THE  PEEVALENCE  OF  EQUITY  under 
Section  25  of  the  Judicature  Act,  1873,  amended  by  the  Judicature  Act,  1875. 
By  Chaeles  Feancis  Teowee,  Esq. ,  M.  A. ,  of  the  Inner  Temple,  Barrister-at-Law, 
late  Fellow  of  Exeter  College,  and  Vinerian  Law  Scholar,  Oxford ;  Author  of 
"The  Law  of  Debtor  and  Creditor,"  "The  Law  of  the  Building  of  Churches 
and  Divisions  of  Parishes,"  &c.  1876 
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Ortolan's  Eomaii  Law,  translated  by  Pricliard  &  Nasmitli. 

8vo.  28«.  cloth. 

THE  IIISTOEY  OF  EOMAN  LAW,  from  the  Text  of  Ortolan's 
Histoire  de  la  Legislation  Romaine  et  Generalisation  du  Droit  (Edition  of  1870). 
Translated,  with  the  Author's  permission,  and  Supplemented  by  a  Chronome- 
trical  Chart  of  Roman  History.  By  Iltudus  T.  Peichaed,  Esq.,  F.S.S.,  and 
David  Nasmith,  LL.B.,  Barristers-at-Law.  1871 


Fulton's  Manual  of  Constitutional  History. 

Post  8vo.  7s.  6d.  cloth. 

A  MANUAL  OF  CONSTITUTIONAL  HISTOEY,  founded 
upon  the  Works  of  Hallam,  Creasy,  May  and  Broom,  comprising  all  the 
fundamental  Principles  and  the  leading  cases  in  Constitutional  Law.  By 
FoEEEST  Fulton,  LL.B.,  B.A.,  University  of  London,  and  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.  1875 

Folkard  on  Slander  and  Libel.— 4tli  Edition. 

One  thiciv  volume,  royal  8vo.  45«.  cloth. 

THE  LAW  OF  SLANDEE  AND  LIBEL  (founded  on  Starkie's 
Treatise),  including  the  Pleading  and  Evidence,  Civil  and  Criminal,  adapted  to 
the  present  Procedure :  also  Malicious  Prosecutions  and  Contempt  of  Court. 
By  Heney  C.  Folkaed,  Esq.,  Barrister-at-Law.     Fourth  Edition.  1876 


Powell  on  Evidence.— 4tli  Edit.    By  Cutler  &  Grriflan. 

Post  8vo.  18s.  cloth,  22s.  calf. 

POWELL'S  PEINCIPLES  AJ^D  PEACTICE  OF  THE  LAW 

OF  EVIDENCE.    Fourth  Edition.     By  J.  Cutler,  B.A.,  Professor  of  English 

Law  and  Jiu'ispi-udence,  and  Professor  of  Indian  Jiu-isprudence  at  King's  College, 

London,  and  E.  F.  Geiffin,  B.A.,  Barristers-at-Law.  1876 

*jif*  This  edition  contains  the  alterations  necessary  to  adapt  it  to  the  practice  under  the 
Judicature  Acts,  as  well  as  other  material  additions.  The  Bankers'  Books  Evi- 
dence Act,  1876,  is  given  as  an  Addendum  to  the  Appendix  of  Statutes. 

"  The  plan  adopted  is,  we  think,  an  Acts.  The  authors  give  in  an  appendix 
admirable  one  for  a  concise,  handy  book  the  Indian  Evidence  Acts,  with  some 
on  the  subiect.  The  Indian  code  of  Indian  decisions  thereupon,  and  occa- 
evidence  given  at  the  end  of  the  book  sionally  notice  these  acts  in  the  text.  On 
deserves  to  be  read  by  every  student,  the  whole  we  think  this  is  a  good  edition 
whether  going  to  India  or  not.  The  of  a  good  book.  It  brings  down  the 
present  fonn  of  Powell  on  Evidence  is  a  cases  to  the  latest  date,  and  is  con- 
handy,  well-printed  and  carefully  pre-  structed  upon  a  model  which  we  should 
pared  edition  of  a  book  of  deserved  re-  like  to  see  more  generally  adopted." 
putation  and  authority." — Law  Journal.  —Solicitors''  Journal. 

"  The  plan  of    the  book  is  to   give  "There  is  hardly  any  branch  of  the 

pretty  frequently,  and,  as  far  as  we  can  law  of  greater  interest  and  importance, 

discover,    in    almost    every   chapter,    a  not  only  to  the  profession,  but  to  the 

'rule'  of  general  application,  and  then  public  at  large,  than  the  law  of  evidence, 

to  group  the  cases  round  it.    These  rules  We  are,  therefore,  all  the  more  inchned 

or  axioms  are  printed  in   a  distinctive  to  welcome  the  appearance  of  the  Fourth 

type.     The  work  has  been  pruned  and  Edition  of  this  valuable  work." — Law 

remodelled  by  the  light  of  the  Judicature  Examination  Journal. 
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Bainbridge's  Law  of  Mines  and  Minerals.— 4tli  Edit. 

1  vol.  roy.  8to.  45s.  cloth. 

A  TREATISE  on  the  LAW  OF  MD^ES  AND  MINERALS. 

By  William  Baxnbeidge,  Esq.,  F.G.S.,  of  the  Inner  Temple,  Barrister-at-Law. 
Fourth  Edition.  By  Aechibald  Brown,  M.A.,  Edin.  and  Oxon,  of  the  Middle 
Temple,  Banister-at-Law.  This  work  has  been  wholly  re-cast,  and  in  the 
greater  part  re-written.  It  contains,  also,  several  chapters  of  entirely  new 
matter,  which  have  obtained  at  the  present  day  great  mining  importance.     1878 

"Much  of  the  old  work  has  been  re-  Index  facilitates  the  reference  to  the  con- 
written,  and  there  is  much  in  this  edition  tents  of  the  voliune. 
that  is  entirely  new.  The  whole  of  the  "  The  cases  cited  are  brought  down  to  a 
law  relating  to  mines  and  minerals  is  very  recent  date.  The  work  undertaken 
treated  in  an  exhaustive  manner.  As  by  Mr.  Brown  was  an  arduous  one,  and 
coming  more  particularly  within  our  he  has  satisfactorily  performed  it." — 
own  peculiar  province,  we  may  notice  Justice  of  Peace  on  4th  edit. 
Chapter  XII . ,  which  deals  with  criminal  ' '  This  work  must  be  already  familiar  to 
offences  relatingto  mines;  Chapter  XIII.,  all  readers  whose  practice  brings  them  in 
as  to  the  statutory  regulation  and  iaspec-  any  manner  in  connection  with  mines  or 
tion  of  mines;  and  Chapter  XV.,  which  mining,  and  they  well  know  its  value, 
contains  the  law  relating  to  the  rating  We  can  only  say  of  this  new  edition  that 
of  mines  and  quarries,  comprisiug  the  it  is  in  all  respects  worthy  of  its  pre- 
liability  of  coal  and  other  mines  and  decessors." — Law  Times  on  ird  edit. 
quarries  to  the  poor  and  other  rates — •  "It  would  be  entirely  superfluous  to 
The  tenancy — Improvements  to  be  in-  attempt  a  general  review  of  a  work  which 
eluded — Allowances  and  deductions  to  has  for  so  long  a  period  occupied  the 
be  made — Rateable  value,  and  all  other  position  of  the  standard  work  on  this 
matters  necessary  to  make  this  portion  important  subject.  Those  only  who,  by 
of  the  work  most  valuable  to  those  con-  the  nature  of  their  practice,  have  learned 
cerned  in  the  rating  of  such  property.  to  lean  upon  Mr.  Bainbridge  as   on  a 

"The  appendix  contains  a  valuable  solid  staff,  can  appreciate  the  deep  re- 
collection of  conveyancing  forms — Local  search,  the  admirable  method,  and  the 
Customs — A  Glossary  of  English  Mining  graceful  style  of  this  model  treatise." — 
Terms,   and  a  fuU   and  well  arranged  Law  Journal  on  3rd  edit. 


Paley's  Summary  Convictions.— 6tli  Edition. 

In  1  vol.  8vo.  2is.  cloth. 

THE  LAW  and  PRACTICE  of   SUMMARY  CONVICTIONS 

under  the  SUMMAEY  JURISDICTION  ACTS,  1848  and  1879,  including 
proceedings  preliminary  and  subsequent  to  Convictions,  and  the  responsibiUty  of 
Convicting  Magistrates  and  their  Officers :  with  Forms.  Sixth  Edition.  By 
Waltee  H.  MACNAiiARA,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.        1879 


Davis  on  Registration.— 2nd  Edition. 

1  vol.  post  8vo.  126-.  6d.  cloth. 

THE  LAW  OF  REGISTRATION,  PAIiLIAMENTARY  AND 

MUNICIPAL,  with  all  the  Statutes  and  Cases  (including  the  Legislation  of  the 
present  Session  affecting  the  Franchise).  By  James  Edward  Davis,  Esq., 
Barrister-at-Law.  1879 


De  Colyar's  Law  of  Guarantees. 

Svo.  14s.  cloth. 

A  TREATISE  ON  THE  LAW  OF  GUARANTEES  AND 
OF  PRINCIPAL  AND  SURETY.  By  Heney  A.  de  Colyae,  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.  1874 
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Oke's  Magisterial  Synopsis.— 12th  Edition. 

Two  thick  vols.  8vo.  60s.  cloth  ;   68.?.  half  calf  ;   70.v.  calf. 

A  PRACTICAL  GUIDE  for  MAGISTRATES,  their  CLERKS, 
SOLICITORS  and  CONSTABLES  ;  comprising  Summary  Convictions  and 
Indictable  Offences,  with  their  Penalties,  Punishments,  Procedure,  &c.,  alpha- 
betically and  tahularly  arranged.  Twelfth  Edition.  By  Thomas  W.  Saunbees, 
Esq.,  late  Recorder  of  Bath,  and  now  one  of  the  Metropolitan  Police  Magis- 
trates. 1876 

Saunders'  Summary  Jurisdiction  Act,  1879. 

One  vol.  Bvo.  bs.  cloth. 

''  THE  SUMMARY  JURISDICTION  ACT,  1879,"  with  Notes, 
References,  and  Index  ;  together  with  a  Synopsis  of  Offences  enacted  since  the 
last  edition  of  Oke's  "Magisterial  Synopsis:"  arranged  as  a  convenient  Sup- 
plement to  that  Work.  By  Thomas  W.  Saunders,  Esq.,  Metropolitan  Police 
Magistrate,  and  Editor  of  Oke's  "  Magisterial  Synopsis  "  and  *'  Formulist." 


%*  lorming  a  Siqyplenient  to  Ohe''s  3Iagisterial  Synopsis,  \'2th  Edition. 


1879 


Oke's  Magisterial  Formulist.— 5th  Edition. 

One  vol.  8vo.  38«.  cloth  ;  42*.  half  calf  ;  43«.  caK. 

BEING  a  complete  COLLECTION  of  FORMS  AND  PRE- 
CEDENTS  for  practical  use  in  all  Cases  out  of  Quarter  Sessions,  and  in 
Parochial  matters,  by  Magistrates,  their  Clerks,  Attomies  and  Constables. 
Fifth  Edition.  By  Thomas  W.  Saunders,  Esq.,  late  Recorder  of  Bath,  and  now 
one  of  the  Metropolitan  Police  Magistrates.  1876 


Oke's  Fishery  Laws.— 2nd  Edition,  by  Bund. 

One  vol.  post  8vo.  5s.  cloth. 
A  HANDY  BOOK  of  the  FISHERY  LAWS  :  containing  the 

Law  as  to  Fisheries,  Private  and  Public,  in  the  Inland  Waters  of  England 
and  Wales,  and  the  Freshwater  Fisheries  Preservation  Act,  1878,  with  the 
Acts,  Decisions,  Notes,  and  Forms.  Second  Edition.  By  J.  W.  Willis  Bund, 
M.A.,  LL.B.,  of  Lincoln's  Inn,  Ban-ister-at-Law.  1878 

Oke's  Game  Laws.— 3rd  Edition,  by  Bund. 

Post  8vo.  14s.  cloth. 

A  HANDY  BOOK  of  the  GAME  LAWS:  containing  the 
whole  Law  as  to  Game  Licences  and  Certificates,  Gun  Licences,  Poaching 
Prevention,  Trespass,  Rabbits,  Deer,  Dogs,  Birds  and  Poisoned  Grain,  Sea 
Birds,  Wild  Birds  and  Wild  Fowl,  and  the  Rating  of  Game  throughout  the 
United  Kingdom,  with  the  Acts,  Decisions,  Notes  and  Forms.  By  J.  W. 
Willis  Bund,  M.A.,  LL.B.,  Barrister-at-Law.  1877 

Oke's  Licensing  Laws.— 2nd  Edition. 

Post  8vo.  10s.  cloth. 

THE  LAWS  as  to  LICENSING  INNS,  &c. :  containing  the 
Licensing  Acts,  1872  and  1874,  and  the  other  Acts  in  force  as  to  Alehouses, 
Beer-houses,  Wine  and  Refreshment-houses,  Shops,  &c.,  where  Intoxicating 
Liquors  are  sold,  and  Billiard  and  Occasional  Licences,  with  Explanatory  Notes, 
the  authorized  Fonns  of  Licences,  Tables  of  Offences,  &c.  Second  Edition. 
By  W.  C.  Glen,  Esq.,  Bairister-at-Law.  1874 
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Bund's  Law  of  Salmon  Fisheries,  corrected  to  1876. 

Post  8vo.  16s.  cloth. 

THE   LAW   EELATING   TO   THE   SALMON   FISHEEIES 

OF  ENGLAND  AND  "WALES,  as  amended  by  the  Sahnon  Fishery  Act,  1873, 
incoi-poratiug  the  Bye-laws,  Statutes  and  Cases  to  November,  1876.  By  J.  W. 
Willis  Bui!JX>,  M.A.,  LL.B.,  of  Lincoln's  Inn,  Esq.,  Bai-rister-at-Law,  Vice- 
Chairman  Severn  Fishery  Board. 

The  Supplement,  embodying  the  Legislation,  Bye-laws  and  Cases  to  November, 
1876,  may  be  had  separately.     Price  Is.  sewed. 


Davis's  County  Courts  Practice  &  Evidence.— 5tli  Ed. 

8vo.  3Ss.  cloth,  43*.  calf. 

THE  PEACTICE  AND  EVIDENCE  IN  ACTIONS  IN  THE 
COUNTY  COURTS.  By  Jajies  Edwaed  Davis,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law.     Fifth  Edition.  1874 

Davis's  County  Court  Rules  and  Acts  of  1875  &  1876. 

8vo.  16*.  cloth. 

THE  COUNTY  COUET  EULES,  1875  and  1876,  with  Foi-ms 
and  Scales  of  Costs  and  Fees;  together  with  the  County  Courts  Act,  1875,  the 
Agricultural  Holdings  Act,  1875,  and  the  Provisions  of  the  Friendly  Societies 
Act,  1875,  and  of  other  recent  Statutes  affecting  the  Jurisdiction  of  the  County 
Courts.  1876 

*^*  Forming  a  Supplement  to  Davis's  County  Court  Practice  and  Evidence,  but 
complete  in  itself. 


Davis's  Equity,  Bankruptcy,  &c.  in  County  Courts. 

8vo.  18«.  cloth,  22s.  calf. 

THE  JUEISDICTION  and  PEACTICE  of  the  COUNTY 
COURTS  in  EQUITY,  ADMIRALTY,  PROBATE  and  ADMINISTRATION 
CASES,  and  in  BAJSTKRUTTCY.  By  J.  E.  Davis,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law. 

Davis's  Labour  Laws  of  1875. 

8vo.  12s.  cloth. 

.  THE  LABOUE  LAWS  OF  1875,  with  Introduction  and  Notes. 
By  J.  E.  Davis,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  and  late  PoUce 
Magistrate  for  Sheffield.  1875 

Saunders'  Law  of  Negligence. 

One  vol.  post  8vo.  9s.  cloth. 
A  TEEATISE  on  the  LAW  APPLICABLE  to  NEGLIGENCE. 
By  TH02dA3  W.  Saundees,  Esq.,  Barrister-at-Law,  Recorder  of  Bath.  1871 

Ingi'am's  Law  of  Compensatiou.— 2nd  Edit,  by  Elmes. 

Post  Svo.  12s.  cloth. 

COMPENSATION    TO    LAND    AND    HOUSE    O^^'NEES : 

being  a  Treatise  on  the  Law  of  the  Compensation  for  Interests  in  Lands,  &c. 
payable  by  Railway  and  other  Public  Companies ;  with  an  Appendix  of  Forms  and 
Statutes.  By  TnoJiAS  Duxbar  Ingeam,  of  Lincoln's  Inn,  Esq.,  Bamster-at-Law. 
Second  Edition.    By  J.  J.  Eijies,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 
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Shelford's  Companies —2nd  Edit.  By  Pitcairn  &  Latham. 

8vo.  21s.  cloth. 

SHELFOED'S    LAW    OF    JOINT    STOCK    COMPANIES; 

containing  a  Digest  of  the  Case  Law  on  that  Subject;  the  Companies  Acts,  1862, 
1867,  and  other  Acts  relating  to  Joint  Stock  Companies;  the  Orders  made  under 
those  Acts  to  regulate  Proceedings  in  the  Court  of  Chancery  and  County  Courts, 
and  Notes  of  aU  Cases  interpreting  the  above  Acts  and  Orders.  Second  Edition, 
much  enlarged,  and  bringing  the  Statutes  and  Cases  down  to  the  date  of  publi- 
cation. By  David  Pitcaibn,  M.A.,  Tellow  of  Magdalen  College,  Oxford,  and 
of  Lincoln's  Inn,  Barrister- at-Law ;  and  Francis  Law  Latham,  B.A.,  Oxon, 
of  the  Inner  Temple,  Barrister-at-Law,  Author  of  "A  Treatise  on  the  Law  of 
Window  Lights."  1870 

Shelford's  Law  of  Railways.— 4tli  Edition  by  Glen. 

In  2  thick  vols,  royal  8vo.  63s.  cloth  ;  75s.  calf. 
SHELFOED'S  LAW  OF  EAILWAYS ;  containing  tlie  whole  of 
the  Statute  Law  for  the  Regulation  of  Railways  in  England,  Scotland  and 
Ireland :  with  copious  Notes  of  Decided  Cases  upon  the  Statutes,  Introduction 
to  the  Law  of  Railways,  and  Appendix  of  Official  Documents.  Fourth  Edition. 
By  William  Cunningham  G-len,  Barrister-at-Law,  Author  of  the  "Law  of 
Highways,"  "Law  of  Public  Health  and  Local  Government,"  &c.  1869 

Grant's  Bankers  and  Banking  Companies.— 3rd  Ed. 
Continued  to  1876.    By  R.  A.  Fisher. 

8vo.  28s.  cloth,  33s.  calf. 

OEANT'S  TEEATISE  ON  THE  LAW  EELATING  TO 
BANKERS  AND  BANKING  COMPANIES.  Thiid  Edition.  With  an 
Appendix,  containing  the  Statutes  in  force,  and  Supplement,  to  1876.  By 
R.  A.  FiSHEE,  Esq.,  Judge  of  County  Courts.  1876 


Redman's  Law  of  Arbitrations  and  Awards. 

8vo.  12s.  cloth. 

A  CONCISE  TEEATISE  on  the  LAW  of  AEBITEATIONS 

and  AWARDS,  with  an  Appendix  of  Precedents  and  Statutes.     By  Joseph 
Haworth  Redman,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  1872 


Dixon's  Law  of  Partnership. 

One  vol.  8vo.  22s.  cloth. 

A   TEEATISE   ON    THE   LAW  OF   PAETNEESHIP. 

By  Joseph  Dixon,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Editor  of  "Lush's 
Common  Law  Practice."  1866 
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Crump's  Marine  Insurance  and  General  Average. 

Royal  8vo.  2ls.  cloth,  26s.  calf. 

THE  PEINCIPLES  of  the  LAW  RELATING  TO  MAEINE 

INSXJRAlSfCE  and  GENERAL  AVERAGE  in  England  and  America,  with 
occasional  references  to  French  and  German  Law.  By  Fbedeeic  Octavtus  Geump, 
of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  1875 

Powell's  Law  of  Inland  Carriers.— 2nd  Edition. 

Svo.  14*.  cloth. 

THE  LAW  OF  INLAND  CAERIEES,  especiaUy  as  regulated 
by  the  Railway  and  Canal  Traffic  Act,  1854.  By  Edittjnd  Powell,  Esq.,  of 
Lincoln  College,  Oxon,  M.A.,  and  of  the  Western  Circuit,  Barrister-at-Law, 
Author  of  "Principles  and  Practice  of  the  Law  of  Evidence."  Second  Edition, 
almost  re-written.  1861 

Higgins's  Digest  of  Patent  Cases. 

Svo.  21s.  cloth,  25s.  calf. 

A  DIGEST  OF  THE  REPORTED  CASES  relating  to  the  Law 
and  Practice  of  LETTERS  PATENT  FOR  INVENTIONS,  decided  from  the 
passing  of  the  Statute  of  Monopolies  to  the  present  time.  By  Clement  Higgins, 
M.A.,  F.C.S.,  of  the  Inner  Temple,  Banister-at-Law.  1875 


Michael  &  Will's  Gas  and  Water  Supply.— 2nd  edit. 

8vo.,  25s.  cloth. 

THE    LAW  relating  to   GAS   and  WATER:    comprising  the 

Rights  and  Duties,  as  weU  of  Local  Authorities  as  of  Private  Companies 
in  regard  thei'eto,  and  including  all  Legislation  to  the  close  of  the  last  Session 
of  Parliament.  Second  Edition.  By  W.  H.  Michael  and  J.  SniEESS  Will,  of 
the  Middle  Temple,  Esquires,  Barristers -at -Law.  1877 


Latham's  Law  of  Window  Lights. 

Post  Svo.  10s.  cloth. 

A  TREATISE  on   the   LAW  of    ^TNDOW    LIGHTS.     By 

Fbancis  Law  Latham,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law.  1867 


Fawcett's  Law  of  Landlord  and  Tenant. 

8vo.  14s.  cloth. 

A  COMPENDIUM  of  the  LAW  of  LANDLORD  and  TENANT. 
By  William  Mitchell  Fawcett,  of  Lmcoln's  Inn,  Esq.,  Barrister-at-Law. 

1871 

Woolrych's  Law  of  Sewers.— 3rd  Edition. 

8vo.  12s.  cloth. 
A   TREATISE   OF  THE  LAW  OF  SEWERS,  including  the 
DRAINAGE  ACTS.  ByHumpheyW.  Wooletch,  Serjeant-at-Law.   3rd  Edit., 
mth  considerable  Additions  and  Alterations.  1864 
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Hunt  on  Frauds  and  Bills  of  Sale. 

Post  8vo.  9s.  cluth. 

THE    LAW   relating   to   FEAUDULENT    CONVEYANCES, 

under  the  Statutes  of  Elizabetli  and  the  Banki-upt  Acts :  with  Remarks  on  the 
Law  relating  to  Bills  of  Sale.  By  Aethtte  Joseph  Hunt,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law,  Author  of  "The  Law  relating  to  Boimdaries,  Fences  and 
Foreshores."  1872 

Hunt's  Boundaries,  Fences  &  Foreshores .— 2nd  Edit. 

Post  8vo.  12s.  cloth. 

A   TEEATISE   ON   THE   LAW  relating  to  BOUNDAEIES 

and  FENCES,  and  to  the  Rights  of  Property  on  the  Sea  Shore  and  in  the  Beds 
of  Public  Rivers  and  other  Waters.  Second  Edition.  By  Aethtje  Joseph  Hunt, 
Esq.,  of  the  Inner  Temple,  Ban-ister-at-Law.  1870 

Chute's  Equity  in  Relation  to  Common  Law. 

Post  8vo.  9.S.  cloth. 

EQUITY    UNDER    THE    JUDICATURE    ACT,    or    THE 

RELATION  OF  EQUITY  TO  COMMON  LAW:  with  an  Appendix  con- 
taming  the  High  Coiu-t  of  Judicature  Act,  1873,  and  the  Schedide  of  Rules. 
By  Chalonee  William  Chute,  Barrister-at-Law;  Fellow  of  Magdalen  CoUege, 
Oxford.  1874 

Roberts's  Principles  of  Equity.— 3rd  Edition. 

8vo.  18s.  cloth. 

THE  PRINCIPLES  OF  EQUITY  as  administered  in  the 
Supreme  Court  of  Judicatui-e  and  other  Courts  of  Equitable  Jurisdiction.  By 
Thomas  Aechtbald  Robeets,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 
Third  Edition.  1877 

Wigram  on  Extrinsic  Evidence  as  to  Wills.— 4th  Ed. 

8vo.  11«.  cloth. 

AN  EXAMINATION  OE  THE  RULES  OF  LAW  respecting 
the  Admission  of  EXTRINSIC  EVIDENCE  in  Aid  of  the  INTERPRETATION 
OF  WILLS.  By  the  Right  Hon.  Sir  James  Wigeam,  Knt.  The  Fourth 
Edition,  prepared  for  the  press  with  the  sanction  of  the  learned  Author,  by 
Knox  Wigeam,  M.A.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  1858 


Rouse's  Copyhold  Manual.— 3rd  Edition. 

12mo.  lOs.  6d.  cloth. 

THE  COPYHOLD  ENFRANCHISEMENT  MANUAL, 

giving  the  Law,  Practice  and  Fonns  in  Enfranchisements  at  Common  Law  and 
iinder  Statute,  and  in  Commutations ;  with  the  Values  of  Enfranchisements  from 
the  Lord's  various  Rights:  the  Principles  of  Calculation  being  clearly  explained 
and  made  practical  by  numerous  Riiles,  Tables  and  Examples.  Also  all  the 
Copyhold  Acts,  and  several  other  Statutes  and  Notes.  Third  Edition.  By 
Rolla  Rouse,  Esq.,  of  the  Middle  Temple,  Bamster-at-Law,  Author  of  "The 
Practical  Conveyancer,"  &c.  ,  1866 
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Rouse's  Conveyancer— Srd  Edit,  with  Supplement. 

Two  vols.  8vo.,  30s.  cloth,  385.  calf. 

THE  PRACTICAL  CONVEYANCER,  giving,  in  a  mode 
combming  facility  of  reference  with  general  utility,  upwards  of  Four  Hundi-ed 
Precedents  of  Conveyances,  Mortgages  and  Leases,  Settlements,  and  Miscel- 
laneous Fonns,  with  (not  in  previous  editions)  the  Law  and  numerous  Outline 
Forms  and  Clauses  of  Wills  and  Abstracts  of  Statutes  affecting  Real  Property, 
Conveyancing  Memoranda,  &c.  By  Rolla  Rouse,  Esq.,  of  the  Middle  Temple, 
Ban-ister-at-Law,  Author  of  "The  Practical  Man,"  &c.  Third  Edition,  greatly 
enlarged.  "With  a  Supplement,  giving  Abstracts  of  the  Statutory  Provisions 
affecting  the  Practice  in  Conveyancing  ;  and  the  requisite  Alterations  in  Forms, 
with  some  New  Forms  ;  and  including  a  full  Abstract  in  numbered  Clauses  of 
the  Stamp  Act,  1870.  1871 

The  Supplement  separately,  price  \s.  6d.  setved. 


Lewis's  Introduction  to  Conveyancing. 

8vo.  18s.  cloth. 

PRINCIPLES  OF  CONVEYANCING  explained  and  IHustrated 

by  Concise  Precedents  ;  with  an  Appendix  on  the  effect  of  the  Transfer  of  Land 
Act  in  modifying  and  shortening  Conveyances.  By  Hubert  Lewis,  B.A.,  late 
Scholar  of  Emmanuel  College,  Cambridge,  of  the  Middle  Temple,  BaiTister-at- 
Law.  1863 


Barry's  Practice  of  Conveyancing. 

8vo.  18s.  cloth. 

A  TREATISE  ON  THE  PRACTICE  OF  CONVEYANCING. 

By  W.  Whittakee  Baery,  Esq.,  of  Lincoln's  Inn,  Banister-at-Law,  late  Holder 
of  the  Studentship  of  the  Inns  of  Court,  and  Author  of  "  A  Treatise  on  the 
Statutory  Jurisdiction  of  the  Court  of  Chancery."  1865 


Kelly's  Conveyancing  Draftsman. 

Post  8vo.  6s.  cloth. 

THE  DRAFTSMAN :  containing  a  Collection  of  Concise  Prece- 
dents and  Forms  in  Conveyancing ;  with  Introductory  Observations  and 
Practical  Notes.     By  James  Heney  Kelly.  1873 


Coombs'  Manual  of  Solicitors'  Bookkeeping. 

8vo.  10s  6d.  cloth. 
A  TkLlNUAL  of  SOLICITORS'  BOOKKEEPING:    comprising 

Practical  Exemplifications  of  a  Concise  and  Simple  Plan  of  Double  Entry,  with 
Forms  of  Account  and  other  Books  relating  to  Bills,  Cash,  &c. ,  showing  their 
Operation,  gi\-ing  Instmctions  for  Keeping,  Posting  and  Balancing  them,  and 
Directions  for  Drawing  Costs,  adapted  to  a  large  or  small,  sole  or  partnership 
business.     By  W.  B.  Coombs,  Law  Accountant  and  Costs  Draftsman.  1868 

*jf*  The  various  Account  Books  described  in  the  above  System,  the  fonns  of  which 
are  copyright,  may  be  had  from  the  Fublishers  at  the  prices  stated  in  theuork, 
page  274. 
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Phillimore's  Commentaries  on  International  Law. 
Srd  Edition.    Vol.  I. 

8vo.  24s.  cloth. 

COMMENTAEIES     ON      INTEENATIONAL     LAW. 

By  the  Right  Hon.  Sir  Robeet  Phillimore,  Eait.,  Member  of  H.M.'s  Most  Hon. 
Privy  Council,  and  Judge  of  the  High  Court  of  Admiralty  of  England.         1879 

*j,f*  Vol.  II., price  28«.,  Vol.  III.,  price  36.?.,  and  Vol.  IV.,  price  34«.  cloth,  of  the 
Second  Edition  may  be  had  separately  to  complete  set. 

"The  second  edition   of  Sir  Rohert  and  its  opposite,  in  the  third  volume  of 

Phillimore's    Commentaries    contains  a  his  '  Conunentaries '   (p.  ?>()T)."—Edm- 

cousiderable  amount    of    valuable    ad-  burgh  Revieiv.     No.  296,  October,  1876. 

ditional  matter,  bearing  more  especially  "  We  have  within  a  short  period  briefly 

on  questions  of  international  law  raised  noticed  the  previous  volumes  of  the  im- 

by  the  wars  and  contentions  that  have  portant  work  of  which  the  fourth  volume 

broken  out  in  the  world  since  the  publi-  is  now  before  us.     We  have  more  than 

cation  of  the  first  edition.    Having  upon  once  recognized  the  ability  and  profound 

a  former   occasion    discussed    at    some  research  which  the  learned  author  has 

length  the  general  principles  and  execu-  brought  to  bear  upon  the  subject,  but 

tion  of  this  important  work,  we  now  this  last  volume  strikes  us  as  perhaps  the 

propose  to  confine  ourselves  to  a  brief  most  able  and  lucid,  and,  in  addition  to 

examination   of    a    single  question,   on  these  merits,  it  deals  with  a  division  of 

which  Sir  Robert  Phillimore  may  justly  international  jurisprudence  which  is  of 

be  regarded  as  the  latest  authority  and  very  great  interest,  namely,  private  in- 

as   the    champion  of   the  principles   of  ternational  law  or  comity.     The  issue  of 

maritime  law,  which,  down  to  a  recent  a  second  edition  proves  that  it  has  at- 

period,  were  maintained  by  this  country,  tained  a  position  of    authority  and  is 

and  which  were  at  one  time  accepted  favourably    received     by    international 

without  question  by  the  maritime  powers.  jurists.     We  have  no   grounds  for  im- 

Sir  Robert  Phillimore  has  examined  with  pugniiig  its  accuracy,  and  as  a  compila- 

his  usual  learning,  and  established  with-  tion  it  must  receive  our  acknowledgment 

out  the  possibility  of  doubt,  the  history  that    it    is    able    and    learned." — law 

of  the  doctrine  '  free  ships,  free  goods,'  Times. 


Hertslet's  Commercial  Treaties. 

13  vols.  8vo.  16^.  17*.  boards. 

HEETSLET'S    TEEATIES   of    Commerce,   Navigation,    Slave 

Trade,    Post   Office   Commuiucations,    Copyi-ight,    «&:c.,    at  present   subsisting 
between  Great  Britain  and  Foreign  Powers.     Compiled  from  Authentic  Docu- 
ments by  Edward  Heetslet,  Esq.,  C.B.,  Librarian  and  Keeper  of  the  Papers 
of  the  Foreign  Office. 
*it*   Vol.  1,  price  12s.;   Vol.  2,  price  \2s.;   Vol.  3,  price  18«.;   Vol.  4,  price  18*. ; 

Vol.  5,  price  20«. ;   Vol.  6,  price  lbs. ;   Vol.  7,  price  30*. ;    Vol.  8,  price  30*. ; 

Vol.  9,  price  30s.;    Vol.  10,  price  30s.;    Vol.  II,  price  30s.;    Vol.12,  price  40*.; 

Vol.  13,  price  42*.  cloth,  may  be  had  separately  to  complete  sets.    Vol.  12  inchtdes 

an  Index  of  Subjects  to  the  Twelve  published  Volumes,  which  Index  is  also  sold 
separately,  price  10*.  cloth. 


Hertslet's  Treaties  on  Trade  and  Tariffs. 

In  royal  8vo. 

TEEATIES  and  TAEIFFS  regulating  the  Trade  between  Great 

Britain  and  Foreign  Nations,  and  Extracts  of  the  Treaties  between  Foreign 
Powers,  containing  "Most  Favoui-ed  Nation"  Clauses  applicable  to  Great 
Britain  in  force  on  the  1st  January,  1875.  By  Edwaed  Heetslet,  Esq.,  C.B., 
Librarian  and  Keeper  of  the  Papers  of  the  Foreign  Office.  Part  I. — Austria, 
7*.  6^.  cloth.  Part  11.— Turkey,  15*.  cloth.  Part  111.— Italy,  15*.  cloth. 
Part  IV.— China,  10*.  cloth.  Part  Y.— Spain,  11.  Is.  cloth.  Part  Yl.— Japan, 
15*.  cloth. 
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J.  Chitty,  jun's.  Precedents  in  Pleading.— 3rd  Ed. 

Complete  in  1  vol.  royal  8vo.  38*.  cloth. 
J.    CHITTY,    Jun's.    PEECEDENTS   IN    PLEADING;    Tvith 

copious  Notes  on  Practice,  Pleading  and  E\-idence.  Third  Edition.  By  the 
late  ToMPSON  Chitty,  Esq.,  and  by  Leofeic  Temple,  R.  G.  "Williams,  and 
Chaeles  Jeffeey,  Esquires,  Ban-i.sters-at-Law'.  (Part  2  may,  for  the  present, 
be  had  separately,  price  18«.  cloth,  to  complete  sets.)  1868 


Grant's  Law  of  Corporations  in  General. 

Royal  8vo.  26s.  boards. 

A  PEACTICAL  TEEATISE  on  the  LAW  of  COEPOEATIONS 

in  GENERAL,  as  well  Aggregate  as  Sole  ;  including  Municipal  Corporations ; 
Railway,  Banking,  Canal,  and  other  Joint-Stock  and  Trading  Bodies  ;  Dean  and 
Chapters;  Universities;  Colleges;  Schools;  Hospitals;  with  ^?<«si  Corporations 
aggregate,  as  Guardians  of  the  Poor,  Churchwardens,  Churchwardens  and  Over- 
seers, &c. ;  and  also  Corporations  sole,  as  Bishops,  Deans,  Canons,  Archdeacons, 
Parsons,  &:c.     By  Jaxes  Geant,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 

1850 

Baylis's  Law  of  Domestic  Servants.— By  Monckton. 

FouETH  Edition.     Foobcap  8vo.  '2s.  cloth. 

THE  EIGHTS,  DUTIES  and  EELATIONS  OF  DOMESTIC 
SERVANTS  and  their  MASTERS  and  MISTRESSES.  With  a  Short  Account 
of  the  Serv'ants'  Institutions,  &c.  and  their  Advantages.  By  T.  Hexey  Baylis, 
M.A.,  of  Brasenose  College,  Oxford,  Bai-rister-at-Law  of  the  Inner  Temple. 
Fourth  Edition,  with  considerable  Additions,  by  Edwaed  P.  Monckton,  Esq., 
B.  A.,  of  Trioity  College,  Cambridge,  Barrister-at-Law  of  the  Inner  Temple.    1873 

Clifford  &  Stepliens's  Practice  of  Eeferees  Court,  1873. 

Two  vols,  royal  Svo.  3^.  10s.  cloth. 

THE  PEACTICE  of  the  COUET  of  EEFEEEES  on  PEIYATE 
BILLS  in  PARLIAMENT,  with  Reports  of  Cases  as  to  the  loeus  standi  of 
Petitioners  during  the  Sessions  1867-68-69-70-71  and  72.  By  Feedeeick 
Cliffoed  and  Pembeoke  S.  Stephens,  Barristers -at -Law. 


Just  published,  royal  Svo.  Vol.  I.  Part  I.  price  31s.  6^.,  Vol.  I.  Part  II. 
15s.  sewed.  Vol.  II.  Part  I.  12s.  &d.  sewed.  Vol.  II.  Part  II.  12s.  Qd.  sewed, 
Vol.  II.  Part  III.  12s.  Qd.  sewed. 

In  continuation  of  the  above, 

CASES  DECIDED  DURING  THE  SESSIONS  1873,  1874, 
1875,  1876,  1877,  1878  and  1879  by  the  COURT  of  REFEREES  on  PRIVATE 
BILLS  in  PARLIAMENT.  By  Feedeeick  Cliffoed  and  A.  G.  Rickaeds, 
Esquires,  Barristers-at-Law. 

Clark's  Digest  of  House  of  Lords  Cases. 

Royal  Svo.  31s.  &d.  cloth. 

A  DIGESTED  INDEX  to  aU  the  EEPOETS  in  the  HOUSE 
OF  LORDS,  from  the  commencement  of  the  Series  by  Dow,  in  1814,  to  the  end 
of  the  Eleven  Volumes  of  House  of  Lords  Cases,  with  references  to  more  recent 
Decisions.  By  Chaeles  Claek,  Esq.,  one  of  Her  Majesty's  Counsel,  Reporter 
by  appointment  to  the  House  of  Lords.  1868 
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Cliristie  Crabb's  Conyeyancing— 5th  Edit,  by  Shelford. 

Two  vols,  royiil  8vo.  3/.  cloth,  oL  Ti*.  calf. 

CE  ABB'S  COMPLETE  SEEIES  OF  PRECEDENTS  IN 

CONVEYANCING  and  of  COMMON  aud  COMMERCIAL  FORMS  in  Alpha- 
betical Oi'der,  adapted  to  the  Present  State  of  the  Law  and  the  Practice  of  Con- 
veyancing; with  copious  Prefaces,  Observations  and  Notes  on  the  several  Deeds. 
By  J.  T.  Christie,  Esq.,  Barrister-at-Law.  The  Fifth  Edition,  with  numerous 
Corrections  and  Additions,  by  Leonard  Shelfoed,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law.  1850 

*j(t*  This  work,  which  embraces  both  the  Principles  and  Practice  of  Conveyancing,  con- 
tains likewise  every  description  of  Instrument  wanted  for  Commercial  Purposes. 

Ball's  Popular  Conveyancer. 

8vo.  10«.  Grf.  cloth. 

THE  POPULAE  CONVEYANCER,  being  a  comprehensive 
Theoretical  and  Practical  Exposition  of  Conveyancing,  vdth  Concise  Precedents. 
By  James  Bail.  1877 


Mr. 


Justice  Lush's  Common  Law  Practice. 
3rd  Edition  by  Dixon. 


Two  vols.  8vo.  46«.  cloth. 


LUSH'S  PEACTICE  OE  THE  SUPEEIOE  COURTS 

OF  COMMON  LAW  AT  WESTMINSTER,  in  Actions  and  Proceedings  over 
which  they  have  a  Common  Jm-isdiction :  with  Introductory  Treatises  respecting 
Parties  to  Actions ;  Attomies  and  Town  Agents,  their  Qualifications,  Rights, 
Duties,  Privileges  and  Disabilities ;  the  Mode  of  Suing,  whether  in  Person  or  by 
Attorney  in  Forma  Pauperis,  &c.  &c.  &c. ;  and  an  Appendix,  containing  the 
Authorized  Tables  of  Costs  and  rees,Fonns  of  Proceedings  and  Writs  of  Execution. 
Thii'd  Edition.  By  Joseph  Dixon,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  1865 

Coote's  Admiralty  Practice.— 2nd  Edition. 

8vo.  \&s.  cloth. 

THE  PEACTICE  of  tlie  HIGH  COUET  OE  ADMIEALTY 

OF  ENGLAND  :  also  the  Practice  of  the  Judicial  Committee  of  Her  Majesty's 
Most  Honorable  Privy  Council  in  Admiralty  Appeals,  with  Forms  and  Bills  of 
Costs.  By  Heney  Chaeles  Coote,  F.S.A.,  one  of  the  Examiners  of  the  High 
Court  of  Admiralty,  Author  of  "The  Practice  of  the  Court  of  Probate,"  &c. 
Second  Edition,  almost  entii-ely  re-written,  with  a  Supplement  giving  the  County 
Courts  Jurisdiction  and  Practice  in  Admiralty,  the  Act  of  1868,  Rules,  Orders,  &c. 

1869 
*jif*  This  work  contains  every  Common  Form  in  use  by  the  Practitioner  in  Admiralty, 

as  well  as  every  description  of  Bill  of  Costs  in  that  Cotirt,  a  feature  possessed  by 

no  other  work  on  the  Practice  in  Admiralty. 


Davis's  Criminal  Law  Consolidation  Acts. 

12mo.  10s.  cloth. 

THE    NEW   CEIMINAL    LAW    CONSOLIDATION    ACTS, 

1861;  with  an  Introduction  and  practical  Notes,  iUvistrated  by  a  copious 
reference  to  Cases  decided  by  the  Court  of  Criminal  Appeal.  Together  with 
alphabetical  Tables  of  Offences,  as  well  those  punishable  upon  Summary 
Conviction  as  upon  Indictment,  and  including  the  Oiiences  under  the  New 
Bankruptcy  Act,  so  arranged  as  to  present  at  one  view  the  particular  Offence, 
the  Old  or  New  Statute  upon  which  it  is  f  ovmded,  and  the  Limits  of  Punishment ; 
and  a  full  Index.     By  James  Edward  Davis,  Esq.,  Barrister-at-Law.  1861 
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Bedford's  Final  Griiide  to  Probate  and  Divorce. 

8vo.  4s.  cloth. 

THE    PINAL    EXAMINATION    GUIDE    TO    THE    LAW 

OF  PROBATE  AND  DIVORCE  :  containing-  a  Digest  of  Final  Examination 
Questions,  with  the  Answers.  By  E.  H.  Bedford,  Solicitor,  Temple,  Author  of 
the  "  Final  Examination  Guide  to  the  Practice  of  the  Supreme  Court  of  Judica- 
tui-e,"  &c.  &c,.  1876 

Bedford's  Final  Guide  to  Judicature  Acts,  1873-5. 

One  vol.  8vo.  7«.  6d.  cloth. 

THE  EINAI.  EXAMINATION  GUIDE  TO  THE  PEACTICE 

OF  THE  SUPREME  COURT  OF  JUDICATURE :  containing  a  Digest  of 
the  Final  Examination  Questions,  with  many  new  ones,  -R-ith  Answers  under  the 
Supreme  Court  of  Judicatui-e  Acts.  By  Edwaed  Henslowe  Bedford,  Solicitor, 
Editor  of  the  " Preluninary, "  " Intei-mediate, "  and  "Final,"  &c.  &c.  1875 

By  the  same  Author,  on  a  Sheet,  Is. 

A  TABLE  OF  THE  LEADING  STATUTES  for  the  INTEE- 
MEDIATE  and  FINAL  EXAMINATIONS  in  Law,  Equity  and  Conveyancing. 

Groldsmitti's  Equity.— Sixth  Edition. 

Post  8vo.  18s.  cloth. 
THE    DOCTEINE    AND    PEACTICE    OF    EQUITY:    or    a 

concise  Outline  of  Proceedings  in  the  High  Conrt  of  Chancery,  designed 
principally  for  the  Use  of  Students.  Sixth  Edition,  according  to  the  recent 
Statutes  and  Orders.    By  Geo.  Goldsmith,  Esq.,  M.A.,  Banister-at-Law.     1871 

Nasmith's  Institutes  of  English  Law. 

4  vols,  post  8vo.  30s.  cloth. 

THE  INSTITUTES  OF  ENGLISH  LAW.— Part  1,  EngHsh 
Pubhc  Law.  Part  2,  English  Private  Law  (in  2  vols.).  Part  3,  Evidence  and 
the  Measure  of  Damages.  By  David  Nasmith,  LL.B.,  of  the  Middle  Temple, 
Barrister-at-Law,  Author  of  the  Chi-onometrical  Chart  of  the  History  of 
England,  &o.  1873—1879 

%*  The  above  may  he  liad  separately  to  complete  sets  at  the  following  prices  : — 
Fart  1,  10«.  cloth.     Fart  2,  20s.  cloth.     Fart  3,  10s.  cloth. 

Pearce's  History  of  the  Inns  of  Court  and  Chancery. 

8\^o.  8s.  cloth. 

HISTOEY  OF  THE  INNS  OF  COUET  AND  CHANCEEY ; 

with  Notices  of  their  Ancient  Discipline,  Rules,  Orders  and  Customs,  Readings, 
Moots,  Masques,  Revels  and  Entertainments,  including  an  Accovmt  of  the 
Eminent  Men  of  the  Four  Learned  and  Honourable  Societies — LincoLu's  Inn, 
the  Inner  Temple,  the  Middle  Temple,  and  Gray's  Inn,  &c.  By  Robert  R. 
Peaece,  Esq.,  Barrister-at-Law.  1848 

Cutler  and  Griflan's  Indian  Criminal  Law. 

8vo.  Gs.  cloth. 

AN  ANALYSIS  of  the  INDLAN  PENAL  CODE  (including 
the  Indian  Penal  Code  Amendment  Act,  1870),  with  Notes.  By  John  Cittlee, 
B.A.,  of  Lincoln's  Inn,  Ban-ister-at-Law,  and  EDjrcTND  Fuller  Griffin,  B.A., 
of  Lincoln's  Inn,  Barrister-at-Law.  1871 
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The  Law  Examination  Journal. 

Edited  by  Heebeet  Newman  Mozley,  M.A., 
Fellow  of  King's  College,  Cambridge;  and  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 

Published  eveiy  Legal  Sitting. 


Price  Is.  each,  hy  post  \s.  \d.     All  the  hack  Numbers  may  he  had. 


No.  42.  Hilary,  1880.— I.  Orders  irnder  Settled  Estates  Act,  1877  (Rules  1  to  6,  and  Forms 
1  to  4).  n.  Statutes  of  1879  {cc.  18  to  49).  m.  Digest  of  Cases,  rv.  Final  Examination, 
Januaiy.  1880 :  Questions  and  Answers.  V.  Intermediate  Examination,  January,  1880 :  Ques- 
tions and  Answers.    VI.  Correspondence  and  Notices. 

Bar  Examination  Journal. 

EDITED  BY 

A.  D.  TYSSEN,  B.C.L.,  M.A.,  Sir  E.  K.  WILSON,  Bart.,  M.A., 

and  W.  D.  EDWAEDS,  LL.B.,  Barristers-at-Law. 

8ro.,  3s.  each,  hy  jiost  3«.  \d. 

Nos.  3,  6,  9,  10,  11,  12,  13,  14,  15  and  16,  from  TEINITY  TERM,  1872, 

to  HILARY  TERM,  1878. 

[No.  13  is  a  Bauble  Number,  price  6«.,  by  post  6«.  2d.;  Nos.  1,  2,  4,  5,  7  ij"  8  are 

out  of  print.) 

The  Preliminary  Examination  Journal 

AND  STUDENTS  LITERARY  MAGAZINE. 

Edited  by  James  Erle  Benham. 

Now  complete  in  18  Numbers,  containing  all  the  Questions  and  Answers  from  1871  to 

1875,  and  to  be  had  in  One  Vol.  Sro.,  price  18s.  cloth. 

Nos.  I.  to  XVIII.  of  the  Preliminary  Examination  Journal  may 

also  still  be  had  at  Is.  each,  by  post  Is.  Id. 


Gaius's  Roman  Law,  by  Tomkins  and  Lemon. 

Complete  in  1  vol.  8vo.  27s.  cloth  extra. 

THE   COMMENTAEIES   of  GAIUS  on  the  EOMAN  LAW: 

■with  an  English  Translation  and  Annotations.  By  Fredeeick  J.  Tomkins,  Esq., 
M.A.,  D.C.L.,  and  William  Geoege  Lemon,  Esq.,  LL.B.,  Barristers-at-Law, 
of  Lincoln's  Inn.  1869 

Tomkins  and  Jenoken's  Modern  Roman  Law. 

8vo.  14s.  cloth. 

COMPENDIUM  OF  THE  MODEEN  EOMAN  LAW. 

Founded  upon  the  Treatises  of  Puchta,  Von  Vangerow,  Amdts,  Franz  Moehler 
and  the  Coi-pus  Juris  Civilis.  By  Feedeeick  J.  Tomkins,  Esq.,  M.A.,  D.C.L., 
Author  of  the  "Institutes  of  Roman  Law,"  Translator  of  "G-aius,"  &c.,  and 
Heney  Diedeich  Jencken,  Esq.,  Barristers-at-Law,  of  Lincoki's  Inn.         1870 


Tomkins'  Institutes  of  Roman  Law. 

Part  I.  royal  8vo.  (to  be  completed  in  Thi-ee  Pai-ts)  12s.  cloth. 

THE  INSTITUTES  OF  THE  EOMAN  LAW.     Part  I.  The 

Sources  of  the  Roman  Law  and  its  external  History  to  the  decUne  of  the 
Eastern  and  Western  Empires.  By  Feedeeick  J.  Tomkins,  M.A.,  D.C.L., 
Barrister-at-Law,  of  Lincoln's  Inn.  1867 
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Dowell's  Stamp  Duties  and  Stamp  Laws. 

8vo.  12s.  6d.  cloth. 

A  HISTOEY  and  EXPLANATION  of  the  STAMP  DUTIES, 

from  their  commencement  to  the  present  time,  the  past  and  the  present  State  of 
the  Stamp  Laws,  the  System  and  the  Administration  of  the  Tax,  Observations  on 
the  Stamp  Duties  in  Foreign  Countries;  the  Stamp  Laws  at  present  in  force  in  the 
United  Kingdom ;  with  Notes,  Appendices  and  a  copious  Index.  By  Stephen 
DowEiiL,  M.A.,  of  Lincohi's  Inn,  Assistant  Solicitor  of  Inland  Revenue.       1873 

Dowell's  Income  Tax  Laws. 

Svo.  12s.  6d.  cloth. 

THE  INCOME  TAX  LAWS  at  present  in  force  in  the  United 
Kingdom,  with  Practical  Notes,  Appendices  and  a  copious  Index.  By  Stephen 
DowELL,  M.A.,  of  Lincoln's  Inn,  Assistant  Solicitor  of  Inland  Revenue.       1874 

Hamel's  Customs  Laws,  1876. 

Post  8vo.   6s. ;    demy  Svo.   8s.  &d.  cloth. 

THE  LAWS  OF  THE  CUSTOMS,  consolidated  by  direction 
of  the  Lords  Commissioners  of  Her  Majesty's  Treasury.  With  Practical  Notes 
and  References  throughout ;  an  Appendix,  containing  various  Statutory  Pro- 
visions incidental  to  the  Customs;  the  Customs  Tariff  Act;  and  a  copious  Index. 
By  Felix  John  Ha  met,,  Esq.,  Solicitor  for  Her  Majesty's  Customs.  187(3 

Bund's  Agricultural  Holdings  Act,  1875. 

Demy  12mo.  5s.  cloth. 

THE   LAW  OF   COMPENSATION   FOE  UNEXHAUSTED 

AGRICULTURAL  IMPROVEMENTS,  as  amended  by  the  Agricultural 
Holdings  (England)  Act,  187-5.  By  J.  W.  Wellis  Bund,  M.A.,  of  Lincoln's 
Inn,  Barrister-at-Law,  Author  of  "The  Law  relating  to  Salmon  Fisheries  in 
England  and  Wales,"  &c.  1876 

Wills  on  Circumstantial  Evidence. — 4tli  Edit. 

8vo.  10s.  cloth. 

AN  ESSAY  on  the  PEINCIPLES  of  CIECUMST.ANTLIL 
EVIDENCE.  Illustrated  by  numerous  Cases.  By  the  late  Wiiliam  Wills, 
Esq.  Foui-th  Edition,  edited  by  his  Son,  Alfred  Wills,  Esq.,  Barrister-at- 
Law.  1862 

Adams  on  Trade  Marks. 

8vo.  7s.  &d.  cloth. 

A  TREATISE  ON  THE  LAW  OF  TRADE  MARKS;  with 

the  Trade  Marks  Registration  Act  of  1875,  and  the  Lord  Chancellor's  Rules. 
By  F.  M.  Adams,  B.A.,  of  the  Middle  Temple,  Barrister-at-Law.  1876 


Williams's  Common  Law  Pleading  and  Practice. 

8vo.  Vis.  cloth. 

An  INTRODUCTION  to  PRACTICE  and  PLEADING  in  the 
SLTPERIOR  COURTS  of  LAW,  embracmg  an  outline  of  the  whole  proceedings 
in  an  Action  at  Law,  on  Motion,  and  at  Judges'  Chambers ;  together  with  the 
Rules  of  Pleading  and  Practice,  and  Forms  of  aU  the  principal  Proceedings.  By 
Watkix  Williams,  Esq.,  M.P.,  of  the  Inner  Temple,  Ban-ister-at-Law.      1857 
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Lawrence  on  Partition. 

8vo.  8«.  cloth. 

THE  COMPULSORY  SALE  OF  REAL  ESTATE  under  the 
POWERS  of  the  PARTITION  ACT,  1868.  As  Amended  by  the  Partition 
Act,  1876.  By  Philip  Heney  La-weencb,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law.  _,_.,  1877 

Trower's  Church  Building  Laws. 

Post  8vo.  9s.  cloth. 

THE  LAW  OF  THE  BUILDING  OF  CHURCHES,  PAR- 
SONAGES, and  SCHOOLS,  and  of  the  Division  of  Parishes  and  Places.  By 
Chaeles  Feancis  Teowee,  M.A.,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
late  Fellow  of  Exeter  College,  Oxford,  and  late  Secretary  of  Presentations  to 
Lord  Chancellor  Westbury.  1874 

Bulley  and  Bund's  Bankruptcy  Manual. 

12mo.  16s.  cloth. 

A  MANUAL  of  the  LAW  and  PRACTICE  of  BANKRUPTCY 

as  Amended  and  Consolidated  by  the  Statutes  of  1869:  with  an  APPENDIX 
containing  the  Statutes,  Orders  and  Forms.  By  John  F.  Bulley,  B.A.,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law,  and  J.  W.  Willis  Btjnd,  M.A.,  LL.B., 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  With  Supplement,  including  the 
Orders  to  30th  April,  1870.  1870 

The  Supplement  may  he  had  separately,  Is.  sewed. 

Brabrook's  Co-operative  and  Provident  Societies. 

12mo.  6s.  cloth. 

THE    LAW  relating    to    INDUSTRIAL    and    PROVIDENT 

SOCIETIES,  including  the  Winding-up  Clauses,  with  a  Practical  Introduction, 
Notes,  and  Model  Rules,  to  which  are  added  the  Law  of  France  on  the  same 
subject,  and  Remarks  on  Trades  Unions.  By  Edwaed  W.  Beabeook,  F.S.A., 
of  Lincoln's  Inn,  Esq.,  BaiTister-at-Law,  Assistant  Registrar  of  Friendly 
Societies  in  England.  1869 

Gaches'  Town  Councillors  and  Burgesses  Manual. 

Post  8vo.  7s.  cloth. 

THE  TOWN  COUNCILLORS  and  BURGESSES  MANUAL, 

a  Popular  Digest  of  Municipal  and  Sanitary  Law,  with  infonnation  as  to 
Charters  of  Incorporation,  and  a  Collection  of  useful  FoiTns  especially  adapted 
for  newly  Incorporated  Boroughs.  By  Louis  Caches,  LL.M.,  B.A.,  of  the 
Inner  Temple,  Esq.,  Bamster-at-Law.  1875 


Holland  on  the  Form  of  the  Law. 

8vo.  7s.  6r;.  cloth. 

ESSAYS  upon  the  FORM  of  the  LAW.     By  Thomas  Ekskine 

Holland,  M.A.,  Fellow  of  Exeter  College,  and  Chichele  Professor  of  Inter- 
national Law  in  the  University  of  Oxford,  and  of  Lincoln's  Inn,  Barrister-at- 
Law.  ^ ^  1870 

Heales's  History  and  Law  of  Pews. 

2  vols.  8vo.  16«.  cloth. 

THE  HISTORY  and  LAW  OF  CHURCH  SEATS  or  PEWS. 

By  Alfeed  Hbales,  F.S.A.,  Proctor  in  Doctors'  Commons.  1872 
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Shelford's  Succession,  Probate  and  Legacy  Duties. 
2nd  Edition. 

r2mo.  16s.  cloth. 

THE  LAW  EELATING  TO  THE  PEOBATE,  LEGACY 

and  SUCCESSION  DUTIES  in  ENGLAND,  IRELAND  and  SCOTLAND, 
including  aU  the  Statutes  and  the  Decisions  on  those  Subjects :  with  Foi-ms  and 
Othcial  Regidations.  By  Leonard  Shelfoed,  Esq.,  of  the  Middle  Temple, 
13an-ister-at-Law.     The  Second  Edition,  with  many  Alterations  and  Additions. 

1861 

Brandon's  Law  of  Foreign  Attacliment. 

8vo.  lis.  cloth. 

A  TEEATLSE  upon  the  CUSTOMAEY  LAW  of  EOEEIGN 
ATTACHMENT,  and  the  PRACTICE  of  the  MAYOR'S  COURT  of  the  CITY 
OF  LONDON  therein.  With  Forms  of  Procedure.  By  Woodthoepe  Beandon, 
Esq.,  of  the  Middle  Temple,  Bariister-at-Law.  1861 

Forbes  on  Savings  Banks. 

1  vol.  12mo.  7s.  Gd.  cloth. 

THE  LAW  EELATING  TO  TEUSTEE  AND  POST  OFEICE 

SAVING-S  BANKS,  with  Notes  of  Decisions  and  Awards  made  by  the  Bar- 
i-ister  and  Registrar  of  Friendly  Societies.  By  Uequhaet  A.  Foebes,  of  Lincoln's 
Inn,  Esquire,  Barrister-at-Law.  1878 

Smith's  Bar  Education. 

8vo.  9s.  cloth. 

A  HISTOEY  of  EDUCATION  for  the  ENGLISH  BAE,  with 
SUGGESTIONS  as  to  SUBJECTS  and  METHODS  of  STUDY.  By  Philip 
Ajnstee  Smith,  Esq.,  M.A.,  LL.B.,  Bai-rister-at-Law.  1860 

Wright's  Law  of  Conspiracy. 

8vo.  is.  cloth. 

THE  LAW  of   CEIMINAL  CONSPIEACIES  and  AGEEE- 

MENTS.  By  R.  S.  Weight,  of  the  Inner  Temple,  Banister-at-Law,  Fellow 
of  Oriel  CoU.,  Oxford.  1873 

Cutler's  Law  of  Naturalization. 

12mo.  3s.  Gd.  cloth. 

THE  LAW  OF  NATUEALIZATION ;  as  Amended  by  the 
Acts  of  1870.  By  John  Cutlee,  B.A.,  of  Lincobi's  Inn,  Barrister-at-Law, 
Editor  of  "Powell's  Law  of  Evidence,"  &c.  1871 


Phillips's  Law  of  Lunacy. 

Post  8vo.  18s.  cloth. 

THE  LAAV  CONCEENING  LUNATICS,  IDIOTS,  AND 
PERSONS  OF  LTNSOUND  MIND.  By  Chaeles  Paihee  Phillips,  M.A.,  of 
Lincoln's  Inn,  Esq.,  Bamster-at-Law,  and  one  of  the  Commissioners  in  Lunacy. 

1858 
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An  Action  at  Law :  being  an  Outline  of  the  Jurisdiction  of  the 

Superior  Courts  of  Common  Law,  with  an  Elementary  View  of  the  Proeeedings 
in  Actions  therein.  By  Robert  Mai^colm  Kjkee,  Barrister-at-Law;  now  Judge 
of  the  Sheriff's  Coiirt  of  the  City  of  London.     Thii-d  Edition.     12mo.  9s.  cloth. 

1801 

A  Handy  Book  for  the  Common  Law  Judges'  Chambers.     By 

Geo.  H.  Parkinson,  Chamber  Clerk  to  the  Hon.  Mr.  JusticeByles.    12mo.  7s.  cloth. 

1861 

A  Concise  Treatise  on  the  Principles  of  Equity  Pleading ;  with 

Precedents.  By  C.  Stewart  Deewey,  of  the  Inner  Temple,  Esq.,  Barrister-at- 
Law.     12mo.  6s.  cloth.  1858 

Drainage  of  Land :  How  to  procure  Outfalls  by  New  Drains,  or 

the  Improvement  of  Existing  Drains,  in  the  Lands  of  an  adjoining  Owner,  under 
the  Powers  contained  in  Part  III.  of  the  Act  24  &  25  Vict.  c.  1 33;  with  an  Explana- 
tion of  the  Provisions,  and  Suggestions  for  the  Giiidance  of  Land  Owners,  Occupiers, 
Land  Agents  and  Surveyors.    By  J.  William  Wilson,  Solicitor.    8vo.  1«.  sewed. 

The  Law  and  Facts  of  the  Alabama  Case,  with  reference  to  the 

Geneva  Arbitration.    By  James  O'Dowd,  Esq.,  Barrister-at-Law.    8vo.  2s.  sewed. 

Foreshores.    Report  of  Case,  The  Q,ueen  at  the  Prosecution  of 

Williams  v.  Nicholson,  for  removing  Sliingle  from  the  Eoreshore  at  Withernsea. 
Heard  at  the  Police  Coiu-t,  Hull,  31st  May,  1870.     8vo.  Is.  sewed. 

Indian  Civil  Service  Examinations.     On  reporting  Cases  for  the 

Periodical  Examinations  by  Selected  Candidates  for  the  Civil  Service  of  India : 
Being  a  Lecture  dehvered  on  Wednesday,  June  12th,  1867,  at  King's  College, 
London.  By  John  Cutler,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  Professor 
of  English  Law  and  Jurisprudence  and  Professor  of  Indian  Jui-isprudence  at 
King's  College,  London.     8vo.  Is.  sewed. 

Hamel's    International    Law,    in    connexion    with    Municipal 

Statutes  relating  to  the  Commerce,  Rights  and  Liabilities  of  the  Subjects  of 
Neutral  States  pending  Foreign  War ;  considered  v\dth  reference  to  the  Case  of 
the  Alexandra,  seized  under  the  provisions  of  the  Foreign  Enlistment  Act.  By 
Felix  Harorave  Hamel,  Banister-at-Law.     Post  8vo.  3s.  boards.  1863 

Francillon's  Lectures,  Elementary  and  Familiar,  on  English  Law. 

First  and  Second  Series.  By  James  Francillon,  Esq. ,  County  Court  Judge. 
2  vols.  8vo.  8s.  each,  cloth.  1860—1861 

The  Laws  of  Barbados.    Royal  8vo.  21s.  cloth. 


Le  Marchant's  Report  of  Proceedings  of  the  House  of  Lords 

on  the  Claims  to  the  Barony  of  Gardner,  with  an  Appendix  of  Cases  illustrative 
of  the  Law  of  Legitimacy.  By  Sir  Denis  Le  Maechant,  of  Lincohi's  Iim, 
Barrister-at-Law.     8vo.  18s.  boards.  1828 
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Norman's  Treatise  on  the  Law  and  Practice  relating  to  Letters 
Patent  for  Inventions.  By  J.  P.  Noeman,  M.A.,  Barrister-at-Law.  Post  8vo. 
7s.  M.  cloth.  1853 

Gray's  Treatise  on  the  Law  of  Costs  in  Actions  and  other  Pro- 
ceedings in  the  Courts  of  Common  Law  at  "Westminster.  By  John  Geay,  Esq. , 
of  the  Middle  Temple,  Bai-rister-at-Law.     8vo.  21s.  cloth.  1853 

An  Elementary  View  of  the  Proceedings  in  a  Suit  in  Equity. 
With  an  Appendix  of  Forms.  By  Sylvester  J.  Huntee,  B.A.,  of  Lincoln's 
Inn,  Barrister-at-Law.  Sixth  Edition.  By  G.  W.  Laweance,  M.A.,  of 
Lincoln's  Inn,  Barrister-at-Law.     Post  8vo.  12s.  cloth.  1873 

A  Memoir  of  Lord  Lyndhurst.  By  William  Sidney  Gibson,  Esq., 
M.A.,  F.S.A.,  Barrister-at-Law,  of  Lincoln's  Inn.  Second  Edition,  enlarged. 
Svo.  2s.  &d.  cloth. 

The  Ancient  Land  Settlement  of  England.  A  Lecture  delivered 
at  University  College,  London,  October  17th,  1871.  By  J.  W.  WrLLia  Bund, 
M.A.,  Professor  of  Constitutional  Law  and  History.     Svo.  Is.  sewed. 

Bowditch's  Treatise  on  the  History,  Revenue  Laws,  and  Govern- 
ment of  the  Isles  of  Jersey  and  Guernsey,  to  which  is  added  the  recent  Acts  as 
to  Smuggling,  Customs  and  Trade  of  the  Isle  of  Man  and  the  Channel  Islands, 
Forms,  Costs,  &c.     By  J.  Bowditch,  Solicitor.     8vo.  3s.  Qd.  sewed. 

PuUing's  Practical  Compendium  of  the  Law  and  Usage  of 
Mercantile  Accounts :  describing  the  various  Rules  of  Law  affecting  them, 
at  Common  Law,  in  Equity,  Bankruptcy  and  Insolvency,  or  by  Arbitration. 
Containing  the  Law  of  Joint  Stock  Companies'  Accounts,  and  the  Legal  Regu- 
lations for  their  Adjustment  under  the  Winding-up  Acts  of  1848  and  1849.  By 
Alexaitdee  Pulling,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.  12mo.  9s. 
boards.  1850 

Gurney's  System  of  Short  Hand.    By  Thomas  Gurney.     First 

pubhshedin  1740,  and  subsequently  improved.    17thEdition.    12mo.  3s.  Qid.  cloth. 

1869 

Linklater's  Digest  of,  and  Index  to,  the  New  Bankruptcy  Act, 

1869,  and  the  accompanying  Acts.      By  John  Linelatee,   Solicitor.     Second 
Edition.     Imperial  Svo.  3s.  Qd.  sewed. 

Moseley's    Law    of  Contraband    of  "War;    comprising    all   the 

American  and  English  Authorities  on  the  Subject.     By  Joseph  Moselet,  Esq., 
B.C.L.,  Barrister-at-Law.     Post  Svo.  5s.  cloth.  1861 

Dr.  Deane's  Law  of  Blockade,  as  contained  in  the  Judgments 
of  Dr.  Lushington  and  the  Cases  on  Blockade  decided  during  1854.  By  J.  P. 
Deane,  D.C.L.,  Advocate  in  Doctors'  Commons.     Svo.  10s.  cloth.  1855 
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Lovesy's  Law  of  Arbitration  between  Masters  and  Workmen, 

as  fouudeJ  upon  the  Councils  of  Conciliation  Act  of  18G7,  the  Masters  and 
Workmen  Act,  and  other  Acts,  with  an  Introduction  and  Notes.  By  C.  W. 
LovESY,  Esq.,  Bari-ister-at-Law,  now  one  of  Her  Majesty's  Judges,  British 
Guiana.     12mo.  is.  cloth.  1867 

Sewell's  Treatise  on  the  Law  of  SheriflF,  with  Practical  Forms 

and  Precedents.  By  Richabd  Claeke  Sewell,  Esq.,  D.C.L.,  Barrister-at-Law. 
Svo.  21«.  boards.  1842 

The  Law  relating  to  Transactions  on  the  Stock  Exchange.    By 

Heney  Keysee,  Esq.,  Barrister-at-Law.     12mo.  8s.  cloth.  1850 

A  Legigraphical  Chart  of  Landed  Property  in  England  from  the 

time  of  the  Saxons  to  the  present  .^ra.  By  Chaeles  Eeaene,  Esq.,  Banister- 
at-Law.     On  a  large  sheet,  6s.  coloured. 

The  Common  Law  of  Kent;  or  the  Customs  of  Gavelkind.   With 

an  Appendix  concerning  Borough  English.  By  T.  Robinson,  Esq.  Thied 
Edition,  with  Notes  and  References  to  modem  Authorities,  by  John  Wilson, 
Esq.,  Barrister-at-Law.     Svo.  18s.  boards.  1822 

A  Treatise  on  the  Law  of  Gaming,  Horse-Racing,  and  Wagers. 

By  Feedeeic  Edwaeds,  Esq.,  Barrister-at-Law.     12mo.  5s.  cloth.  1839 

A  Digest  of  Principles  of  English  Law ;  arranged  in  the  order 

of  the  Code  Napoleon,  with  an  Historical  Introduction.  By  Gboege  Blaxt.and, 
Esq.     Royal  8vo.  £1 :  4s.  boards.  1839 

A  Treatise  on  the  Law  of  Commerce  and  Manufactures,  and  the 

Contracts  relating  thereto ;  with  an  Appendix  of  Treaties,  Statutes,  and  Pre- 
cedents. By  Joseph  Chitty,  Esq.,  Barrister-at-Law.  4  vols,  royal.  Svo. 
£6  :  6s.  boards.  1824 

Anstey's  Pleader's  Guide  ;  a  Didactic  Poem,  in  Two  Parts.    The 

Eighth  Edition.     12mo.  7s.  boards.  1826 

Hardy's  Catalogue  of  Lords  Chancellors,  Keepers  of  the  Great 

Seal,  and  Principal  Officers  of  the  High  Coui-t  of  Chancery.  By  Thomas 
DuFFus  Haedy,  Principal  Keeper  of  Records.  Royal  Svo.  20s.  cloth.  (Only 
250  copies  printed.)  1843 

Pothier's  Treatise  on  the  Contract  of  Partnership;   with  the 

Civil  Code  and  Code  of  Commerce  relating  to  the  Subject,  in  the  same  Order. 
Translated  from  the  French.     By  0.  D.  Tudoe,  Esq.,  Barrister.    Svo.  5s.  cloth. 

1854 
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Rules  and  Regulations  to  be  observed  in  all  Causes,  Suits  and 

Proceedings   instituted    in    the    Consistory  Court    of    London   from    and   after 
2Gth  June,  1877.     (By  Order  of  the  Judge.)     Royal  8vo.,  Is.  sewed. 

The  Case  of  the  Rev.  G.  C.  Gorham  against  the  Bishop  of 
Exeter,  as  heard  and  deteiTnined  by  the  Judicial  Committee  of  the  Privy  Council 
on  appeal  from  the  Arches  Court  of  Canterbury.  By  Edward  F.  Moore,  Esq., 
M.A.,  Barrister-at-Law,  Author  of  Moore's  "  Privy  Council  Reports."  Royal 
Svo.  8s.  cloth.  1852 

Archdeacon  Hale's  Essay  on  the  "Union  between  Church  and 
State,  and  the  Establishment  by  Law  of  the  Protestant  Ref  oi-med  Religion  in 
England,  L-eland,  and  Scotland.  By  "W.  H.  Hale,  M.A.,  Archdeacon  of 
London.     8vo.  Is.  sewed. 

The  Judgment  of  the  Privy  Council  on  Appeal  in  the  Case  of 
Hebbert  v.  Purchas.  Edited  by  Edward  Bullock,  of  the  Inner  Temple, 
Barrister-at-Law,  Reporter  in  Privy  Council  for  the  Law  Journal  Report.s. 
Royal  Svo.  2s.  &d.  sewed. 

Burder  v.  Heath.  Judgment  delivered  on  November  2,  1861,  by 
the  Right  Honorable  Stephen  Lushington,  D.C.L.,  Dean  of  the  Ai-ches.  Folio 
Is.  sewed. 

The  Case  of  Long  v.  Bishop  of  Cape  Town,  embracing  the 
opinions  of  the  Judges  of  Colonial  Court  hitherto  unpublished,  together  with 
the  decision  of  the  Privy  CoimcU,  and  Preliminary  Observations  by  the  Editor. 
Royal  Svo.  6s.  sewed. 

The  Judgment  of  the  Dean  of  the  Arches,  also  the  Judgment  of 
the  PRFVT  COLTSTCIL,  ia  LiddeU  (clerk),  and  Home  and  others  against 
Westerton,  and  Liddell  (clerk)  and  Park  and  Evans  agaiast  Beal.  Edited  by 
A.  F.  Baytord,  LL.D.  ;  and  with  an  elaborate  analytical  Index  to  the  whole  of 
the  Judgments  in  these  Cases.     Royal  Svo.  3s.  Qd.  sewed. 

The  Law  of  the  Building  of  Churches,  Parsonages  and  Schools, 
and  of  the  Division  of  Parishes  and  Places — continued  to  1874.  By  Charles 
Francis  Trower,  M.A.,  Bai-rister-at-Law.     Post  Svo.  9s.  cloth. 

The  History  and  Law  of  Church  Seats  or  Pews.  By  Alfred 
Heales,  F.S.A.,  Proctor  in  Doctors'  Commons.     2  vols.  Svo.  IGs.  cloth. 

Field's  Law  relating  to  Protestant  Curates  and  the  Residence  of 
Licumbents  on  their  Benefices  in  England  and  Ireland.  By  C.  D.  Field,  M.A., 
LL.D.,  Author  of  "The  Law  of  Evidence  Ln  India,"  &c.     Post  Svo.  6s.  cloth. 

Hamel's  Law  of  Ritualism  in  the  United  Church  of  England  and 
Ireland.  With  Practical  Suggestions  for  Amendment  of  the  Law,  and  a  Foi-m 
of  BUI  for  that  purpose.  By  F.  Hargave  Hamel,  Esq.,  of  the  Inner  Temple, 
Bandster-at-Law.     Post  Svo.  Is.  sewed. 

The  Judgment  delivered  by  the  Right  Honble.  Sir  Robert 
Phillimore,  D.C.L.,  Official  Principal  of  the  Court  of  Arches,  in  the  Cases  of 
Martin  v.  Mackonochie  and  Flamank  v.  Simpson.  Edited  by  Walter  G.  F. 
Phillimore,  B.A.,  of  the  Middle  Temple,  Fellow  of  All  Souls  College,  and 
Vinerian  Scholar,  Oxford.     Royal  Svo.  2s.  Qd.  sewed. 

Judgment  delivered  by  the  Right  Hon.  Lord  Cairns  on  behalf  of 
the  Judicial  Committee  of  the  Privy  Council  in  the  case  of  Martin  v.  Mackonochie. 
Edited  by  W.  Ernst  Browning,  Barrister-at-Law.     Royal  Svo.  Is.  &d.  sewed. 

The  Privilege  of  Religious  Confessions  in  English  Courts  of 
Justice  considered  in  a  Letter  to  a  Friend.  By  Edward  Badeley,  Esq.,  M.A., 
Banister-at-Law.     Svo.  2s.  sewed. 

The  Practice  of  the  Ecclesiastical  Courts,  with  Forms  and 
Tables  of  Costs.  By  H.  C.  Coote,  F.S.A.,  Proctor  in  Doctors'  Commons,  &c. 
Svo.  28s.  boards. 

A  Practical  Treatise  on  the  Law  of  Advowsons.  By  J.  Mirehouse, 
Esq.,  Barrister-at-Law.     Svo.  14s.  boards. 

The  Lord's  Table :  its  true  Rubrical  Position.  The  Purchas 
Judgment,  not  reliable.  The  Power  of  the  Laity  and  Churchwardens  to  prevent 
Romanizing.  Suggestions  to  the  Laity  and  Parishes  for  the  due  ordering  of  the 
Table  at  Communion  Time.  The  Rubrical  Position  of  the  Celebrant.  By  H.  F. 
Nappee,  Solicitor.     Svo.  Is.  sewed. 
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Hertslet's  Treaties.    Vol.  XIV.    In  1  vol.  8vo. 

Dr.  Tristram's  Practice  of  the  Probate  Division  of  the  High  Court 

of  Justice  in  Contentious  Matters.     In  1  vol.  8vo. 

A  Collection  of  Mortgage  Precedents  and  Forms  of  Decrees.    By 
W.  R.  FiSHEE,  Esq.,  of  Lincoln's  Inn,  Ban-ister-at-Law.     In  1  vol.  royal  8vo. 
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Imprinted  at  London, 

wumher  Senen  in  Flete  stretc  within  Temple  barre, 

whylom  the  signe  of  the  Hande  and  starre, 

and  the  Hovse  where  liued  Richard  Tottel, 
^tmitx  bg  ^prial  ^atotrs  x)f  i\}t  toK^s  0f  i\t  (Sjaxavaavi.  late 

in  the  seueral  Reigns  of 
Kng.  Edw.  VI.  and  of  the  qvenes  Marye  atid  Elizabeth. 
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Oke's  Magisterial  Synopsis  ;  a  Practical  Guide  for  Magis- 
trates, their  Clerks,  Solicitors,  aud  Constables ;  comprising  Summaiy  Convictions 
aud  Indictable  Offences,  with  their  Penalties,  Punishments,  Proccdui'e,  &c., 
ulphaheticalUj  and  tahuliirhj  arranged:  with  a  Copious  Index.  Twelfth  Edition, 
much  enlarged.  By  Thomas  W.  Saunders,  Esq.,  late  Recorder  of  Bath,  and  now 
one  of  the  Metropolitan  Police  Magistrates.  In  2  vols.  8vo.  60«.  cloth.  68«. 
half-calf.     70.*.  calf. 

"  Tlie  new  edition  now  before  us  has  been  broug-ht  out  under  the  superintendence  of  Mr. 
Saunders,  the  Recorder  of  Bath,  whose  name  is  so  well  known  in  legal  literature.  Mr.  Saunders 
has  for  so  many  years  made  many  of  the  subjects  which  fall  witliin  the  scope  of  magisterial 
jurisdiction  his  special  study,  and  we  are  not  at  all  surprised  that  he  should  have  been  selected 
to  carry  on  the  work  of  INIr.  Oke." — Laiv  Journal. 

Saunders's    Summary  Jurisdiction   Act,   1879,    and 

recent  legislation  relating  to  Magisterial  Procedure,  arranged  as  a  Supplement 
to  the  r2th  Edition  of  Oke's  Magisterial  Synopsis.     8vo.     bs.  cloth. 

Oke's  Magisterial  Formulist ;  being  a  complete  collection 
of  Fonns  and  Precedents  for  practical  use  in  all  Cases  out  of  Quarter  Sessions,  and 
in  Parochial  Matters,  by  Magistrates,  theii-  Clerks,  Attoruies  and  Constables. 
By  George  C.  Oke,  Author  of  "The  Magisterial  Synopsis,"  &c.  Fifth  Edition, 
enlarged  a)id  iinprored.  By  Thomas  W.  Saunders,  Esq.,  late  Recorder  of  Bath, 
and  now  one  of  the  Metropolitan  Police  Magistrates.  Svo.  38s.  cloth.  42s. 
haK-calf.     43s.  calf. 

"  In  selecting'  Mr.  Saunders  to  follow  in  the  steps  of  Mr.  Oke,  the  publishers  exercised  wise 
discretion,  and  we  congratulate  both  author  and  publishers  upon  the  complete  and  very  excellent 
manner  in  which  this  edition  has  been  prepared  and  is  now  presented  to  the  profession." — Laiu 
Times. 

Oke's  Handy  Book  of  the  Game  La^ws ;   containing  the 

whole  Law  as  to  Game  Licences  and  Certificates,  Gun  Licences,  Poaching  Preven- 
tion, Trespass,  Rabbits,  Deer,  Dogs,  Bii-ds,  and  Poisoned  Grain,  Sea  Birds,  Wild 
Bii-ds  and  Wild  Fowl,  and  the  Rating  of  Game  throughout  the  United  Kingdom. 
Systematically  arranged,  with  the  Acts,  Decisions,  Notes  and  Fonns.  By  J.  W. 
Willis  Bund,  M.A.,  LL.B.,  Barrister-at-Law,  Author  of  "The  Law  relating 
to  Salmon  Fisheries  in  England  and  Wales,"  &c.     Post  Svo.     14s.  cloth. 

"  A  book  on  the  Game  Laws,  brought  up  to  the  present  time,  and  including  the  recent  Acts 
with  regard  to  Wild  Fowl,  &c.  was  much  needed,  and  Mr.  Willis  Bund  has  most  opportunely 
suppUed  the  want  by  biinging  out  a  revised  and  enlarged  edition  of  the  very  useful  Handy  Book 
of  which  the  late  Mi'.  Oke  was  the  Author." — The  Field. 

Oke's  Handy  Book  of  the  Fishery  Laws ;    containing 

the  Law  as  to  Fisheries,  Private  and  Public,  in  the  Inland  Waters  of  Eng-land 
and  Wales,  and  the  Freshwater  Fisheries  Preservation  Act,  1878.  Systema- 
tically arranged,  with  the  Acts,  Decisions,  Notes  and  Forms.  By  George  C. 
Oke,  author  of  "The  Magisterial  Synopsis"  and  "  Foi-muli.st, "  "The  Laws  of 
Turnpike  Roads,"  &c.,  &c.  Second  Edition.  By  J.  W.  Willis  Bund,  M.A., 
LL.B.,  of  Lincoln's  Inn,  Barrister-at-Law,  Chairman  of  the  Severn  Fishery 
Board.     In  One  Vol.     Post  Svo.     5s.  cloth. 

Oke's  Laws  as  to  Licensing  Inns,  &c.  1874;  containing 

the  Licensing  Acts  of  1872  and  1874,  and  the  other  Acts  in  force  as  to  Ale-houses, 
Beer-houses,  Wine  and  Refreshment-houses,  Shops,  &c.  where  Intoxicating 
Liquors  are  sold,  and  Billiard  aud  Occasional  Licences.  Systematically  arranged, 
with  Explanatory  Notes,  the  authorized  Fonns  of  Licences,  Tables  of  Offences, 
Index,  &c.  By  George  C.  Oke,  late  Chief  Clerk  to  the  Lord  Mayor  of  London. 
Second  Edition,  with  all  the  Cases  decided  to  the  present  time.  By  W.  Cunningham 
Glen,  Esq.,  Barrister-at-Law.     Post  Svo.     10s.  cloth. 

"  The  arrangement  in  chapters  adopted  by  Mr.  Oke  seems  to  us  better  than  the  plan  pmsued 
by  the  authors  of  the  rival  work." — Solicitors'  Journal. 

"  Mr.  Oke  has  brought  out  by  far  the  best  edition  of  the  act." — Lniv  Times. 

"  We  are  sure  that  lawyers  who  have  licensing  cases  and  magistrates  who  have  to  administer 
the  new  act  ■will  be  vei'y  glad  to  hear  that  Mr.  Oke  has  published  a  treatise  on  the  subject."— 
Law  Journal. 


For  complete  Catalogue,  see  end  of  this  Work. 
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Mr.  Serjeant  Stephen's  New  Commentaries.  By  JAirES  Stephen,  Esq., 
LL.D.,  Judge  of  County  Coiu-ts.  Eighth  Edition.  Prepared  for  the  Press  by 
Heney  St.  Jajtes  Stephen,  Esq.,  of  the  Middle  Temijle,  Barrister-at-Law. 
4  vols.     8ro.     4^.  4*.  cloth. 

%*  This  "Work  is  set  f<jr  the  Intermediate  Examination  for  Solicitors  for  1880 

and  1881. 
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30*.  cloth. 
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Mich.  Terms.     o,-,.,i 

The  Preliminary  Examination  Journal,  and  Student's  Literary 
Magazine.  By  J.  E.  Benham.  In  Eighteen  Numbers,  now  complete  in  One  Vol. , 
containing  aU  the  Questions  and  Answers  from  1871  to  1875.  18«.  cloth.  Tlie 
separate  Niunbers  at  Is.  each  may  also  be  had. 

Inns  of  Court  Calendar  for  1881.    Post  Svo.  [/«  the  Press. 
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